STATE OF MINNESOTA

IN SUPREME COURT

FILE NO. 81-300
In Re Modification of Canon 3A(7)
of the Minnesota Code of Judicial
Conduct.

ORDER

WCCO Radio, Inc., et al,

Petitioners.
TO: Petitioners and other interested parties

IT IS HEREBY ORDERED AND DIRECTED that the time for filing briefs
in the above-entitled matter may be, and hereby is, set for October 30,
1981, for petitioners and December 7, 1981, for all other interested

parties.

DATED: October 29, 1981.
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JUDGE OTIS H. GODFREY, JR.
1533 COURT HOUSE

October 20, 1981

Honorable Robert J. Sheran
Chief Justice, Supreme Court
State Capitol

St. Paul, Minn. 55101

In Re: Modification of Canon 3A(7)
Special Commission

Cf/ ~ FO0
Dear Chief Justice:

On October 20, 1981, I appeared as a witness before
the Commission and have filed my written statement on the
issue before that body. It is my understanding that the
Commission is operating under an order and rules laid down
by the Supreme Court, including a provision that requires
the Commission to file its report by November 16, 1981.

Because of this severe time limitation, they have
indicated that all briefs must be filed by October 30, 1981,
making it well nigh impossible for the trial bench to
prepare a meaningful presentation of its position.

We have requested 60 days after the filing of
petitioner's brief so that we may include comments on the testi-
mony of witnesses and the exhibits filed with the Commission.
Mr. Pillsbury, the Chairman of the Commission, denied our
request, and indicated that any such request should be addressed
to the Chief Justice. We would therefore respectfully request,
pursuant to Rule 121, that your original order be amended to
afford adequate time for the filing of briefs on this vital
question. Mr. Paul Hannah, who represents the petitioners
herein, has indicated that he would not oppose our request.

Very truly yours,

SurRkcME COURL

FILED

| 06T 22 1981

o JOHN McCARTHY

CLERK
cc: Paul Hannah
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December 14, 1981 rJOHNM,;(‘:ARTHYJ

Mr. John S. Pillsbury, Jr.
930 Dain Tower
Minneapolis, Minnesota 55402

Re: Minnesota Advisory Commission on Cameras
in the Courtroom -

Dear Mr. Pillsbury:
This is in response to your letter of December 10, 1931.

The facts as you state them are correct. I believe that
your letter, a copy of Judge Godfrey's letter and a copy
of this letter should be made a part of the record in
this case. 1 add these observations:

1. The findings and recommendations of the Commission
are advisory only. The Supreme Court will act de novo in
deciding what, if any, action will be taken on the petition.
1f any change from the status quo is recommended by the
Commission, a hearing will be held before the Supreme Court.
Public notice of such a hearing is given.

2. Knowing of your background, a former district
judge and a person with no prior experience with the
electronic media or the trial courts were named to the
Commission to assure balance.

I will be leaving the court on December 18, 1981, and will
not be a member of it when your report is filed. This
exchange of correspondence will be useful to the court in
evaluating the situation, I believe.

Yours very truly,

Robert J. Sheran

ch



JOHN S. PILLSBURY, JR.

930 DAIN TOWER
MINNEAPOLIS, MINNESOTA 55402
612 * 338-4382

yencue couny

DEC 16 1981

Chief Justice Robert J. Sheran
Minnesota Supreme Court

230 State Capitol i T
St. Paul, Minnesota 55155 DOHN McCARTHY,

CLERK

RE: Minnesota Advisory Commission on Cameras in
the Courtroom

Dear Chief Justice Sheran:

I found the enclosed letter from Judge Godfrey on my desk
on Wednesday, December 9 after returning from a brief business trip.

I am sure you will remember that when you first approached
me about becoming involved in this matter of the media in the court-
room, I told you about both of the items referred to in his letter.

My recollection is that you called me back after a few days and told
me that you had discussed the matter with some or all of the other
justices and had concluded that the circumstances of this matter and
the assignment of the Commission did not create a situation where I
should not serve.

I concluded yesterday that the best way to handle Judge
Godfrey's letter was to call him on the phone and tell him about our
conversation, which I did. While I don't think it is of much signi-
ficance, he told me that he had sent a copy of his letter only to
Judge Segell.

While in view of our conversation I don't really believe
it is important, I can say with respect to the points raised in Judge
Godfrey's letter that my son did move to Phoenix, Arizona at the end
of August and resigned from the Board of KSJIN. With respect to my own
situation, I have subsequently found out for another reason that my
precise status in respect to Channel 2 is set forth in the by-laws of
that corporation as follows. "It states that the Board:

may, in recognition of past service to the corpora-
tion, elect any former Trustee as a Founding Trustee.
Founding Trustee shall have the rights and privileges
of a Trustee of the corporation, except that the
Founding Trustee may not vote as a Trustee or be
counted for purposes of a quorum under Section 4 above,
nor be required to consent to any action in lieu of a
meeting under Section 5 above."



Chief Justice Robert J. Sheran -2- December 10, 1981

Obviously I would not have undertaken the assignment if I had
felt in my own mind that these situations would affect my objectivity
and now that we have had the hearings and learned more about the matter,
I feel even more that way.

Sincerely yours,

JSP:bp ohn S. Pillsbury, Jr.

Enclosure
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JUDGE OTIS H, GODFREY, JR.
1539 COURT HOUSE

Oitinr

Mr. John S. Pillsbury, Jr. | T
930 Dain Tower JOHN McCARTHY,

Minneapolis, Minnesota 55404 CLERK

Re: Supreme Court Commission on
Modification of Canon 3A(7)

Dear Mr., Pillsbury:

As you know I appeared as a witness and submitted a written
statement to the Commission at the October 20, 13981 hearing on
cameras in the courtroom. Since receiving the Court's order of
extension of time, I have prepared a brief, hopefully setting forth
the position of the State District Judges' Association.

In that process, and within the last two weeks, it has come
to our attention that you are a founding trustee of Twin Cities
Public Television, Channel 2, one of the petitioners in these
proceedings. It is my understanding that founding trustees receive
board minutes and are welcome to participate in board meetings as
non-voting members. We have also learned that your son, Jock
Pillsbury, was serving as chairman of the board of directors for
{dinnesota Public Radio,” KSJN, another of the petitioners, until
his very recent move to Arizona.

You will recall that Rick Lewis, a general manager of KSJN,
and William Kobin, president of Channel 2, both were called as
witnesses on behalf of petitioners in these proceedings.

We are well aware of the outstanding record of achievement
that you and your family have continuously made throughout the
years in innumerable areas of civic improvement. Our community has
ungquestionably been the beneficiary of these altruistic activities.

It would seem, however, that the Pillsbury affiliations with
twin Cities Public Television (Ch. 2) and Minnesota Public Radio,

two of the petitioners, create an apparent conflict of interest
in these proceedings which should be reviewed as soon as possible.

Sincerely,

A M A
OTIS H. GODF®EY, JR.
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JUDGE OTIS H. GODFREY, JR.
1539 COURT HOUSE

December 3, 1981

Mr. John S. Pillsbury, Jr.
930 Dain Tower
Minneapolis, Minnesota 55404

Re: Supreme Court Commission on
Modification of Canon 3A(7)

Dear Mr. Pillsbury:

As you know I appeared as a witness and submitted a written
statement to the Commission at the October 20, 1981 hearing on
cameras in the courtroom. Since receiving the Court's order of
extension of time, I have prepared a brief, hopefully setting forth
the position of the State District Judges' Association.

In that process, and within the last two weeks, it has come
to our attention that you are a founding trustee of Twin Cities
Public Television, Channel 2, one of the petitioners in these
proceedings. It is my understanding that founding trustees receive
board minutes and are welcome to participate in board meetings as
non-voting members. We have also learned that your son, Jock
Pillsbury, was serving as chairman of the board of directors for
Minnesota Public Radio, KSJN, another of the petitioners, until
his very recent move to Arizona.

You will recall that Rick Lewis, a general manager of KSJN,
and William Kobin, president of Channel 2, both were called as
witnesses on behalf of petitioners in these proceedings.

We are well aware of the outstanding record of achievement
that you and your family have continuously made throughout the
years in innumerable areas of civic improvement. Our community has
unquestionably been the beneficiary of these altruistic activities.

It would seem, however, that the Pillsbury affiliations with
Twin Cities Public Television (Ch. 2) and Minnesota Public Radio,
two of the petitioners, create an apparent conflict of interest.
. in ' these proceedings which should be reviewéd as soon as possible.

Sincerely,

G 1 Fotty p

OTIS H. GODFMEY, JR.
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STATE OF MINNESOTA
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STEVE JANICEK, JR.
OFFICIAL COURT REPORTER

TEL. 298 - 4101
COURT HOUSE

November 25, 1981 v {\

JOHN McCARTHY,

Mr. John S. Pillsbury, Jr., Chairman CLERK
Advisory Commission on Cameras in the Courts

930 Dain Tower

Minneapolis, Minnesota 55402

Dear Mr. Pillsbury:

As you probably know, Judge Godfrey is in the process of
writing a brief which will summarize the position of the Dis-
trict Judges Association in opposition to Paul Hannah's brief.
Consequently, I do not feel the necessity of writing anything
further myself. As I indicated to you previously, however, I
thought I should submit the article which appeared in the
Minnesota Trial Lawyer in its March-April, 1981, issue. That
also, incidentally, contains the p051t10n of Judge Joseph

Summers of our Bench, who, as you know, is generally in favor
of cameras in the trial courts.

I have added three footnotes to my article, which are
self-explanatory, and have enclosed the original article from

Quaere, the Unlver51ty of Minnesota Law School newspaper, from
which I quote in a footnote.

The only other thing that I would add is that, in my judg-
ment, petitioners in this matter have wholly failed to sustain
the burden of proof, which is theirs, to establish (1) that the
public's understanding of the operatlon of the courts would be
improved and elevated, and (2) that the use of cameras in the
trial courts would not endanger the proper functioning of
those courts and the liberties of individuals, particularly in
criminal cases. I submit that you cannot allow cameras to be
used in the trial courts if you only find that their use will
have entertainment value for the public, because you would
then be saying that the courts may be used as an entertainment




Mr. John S. Pillsbury, Jr. Page 2 November 25, 1981

vehicle; this would be utter folly, and in so saying, you
would be totally abdicating your responsibilities as Commission
members. You can only allow cameras in the trial courts, I
submit, if you find (1) that you are convinced by a fair pre-
ponderance of the evidence that the use of cameras will raise
the public's understanding of the operation of the courts and
(2) that the educational value of this benefit outweighs the
risks and detriments which have been so carefully outlined in
the testimony of the respondents. In other words, you must
find that the benefit which you foresee outweighs to an ap-
preciable extent the possible danger to the liberties of in-
dividuals and the added burdens on courts. Absent such find-
ings, the prohibition against cameras contained in Canon 3(A)7
must be continued.

On that note, I would submit the issue to you and your col-
leagues.

Respectfully yours,

HYL@;;:L ’ ‘g& Judge.
cc: Paul R. Hannah, Esq.

W-1700 First National Bank Building
Saint Paul, Minnesota 55101

HS/sj

Enc.



Chandler v. Florida
Should Open the
Door of Minnesota
Trial Courts to
Cameras

by Hon. Joseph Summers

L

The disagreement between those who believe the
mass media should be able to usé modern technolegy
to cover the courts and those who do not is based
upon passionate convictions.

This disagreement will not go away because of the
Chandler decision.

What is needed, 1 think, is a new approach. Let
each side practice what it preaches. Judges who prefer
sketch artists to Nikons should not be forced to
accept methods of news coverage which they believe
will distort the proceedings before them.

In the same breath, however, we should not all have
to march in the same lock-step. Judges who believe-—
with the U.S. Supreme Court—that the mass media
are surrogates of the public in getting and
disseminating news ought to be f{rece to allow the
media to usc 20th-century technology to broaden
coverage of the courts.

Canon 3A (7) ought to be repealed. “Technological
coverage” ought to be left up to the trial judge. Let
those who.want to allow use of the new technology in

Chandiler v. Florida
Should Not Open
the Door of
Minnesota
Trial Courts
to Cameras

by Hon. Hyam Segell

A S S b, g B p—

On Jan. 26, 1981, the United States Supreme Court
decided the case of Chandler v. Florida, 49 Law Week
4141. Although the Court recognized the serious risk
of juror prejudice in some cases and the impediments
which might result from prejudicial broadcast ac-
counts of pretrial and trial events, it nevertheless
determined that, under the principles of federalism, it

all broadcast coverage’ The ink was barely dry on
the opinion when the hue and cry went up from the
news media in the Twin Cities area. For a week or
more the public was bludgeoned with the time-worn
cliches which the bench and bar of Minnesota have
heard repeated so often in the last three or four years.
For example, in newspaper articles and editorials
they regaled us with the usual litany about freedom
of the press, which somehow has been translated into
some kind of frcedom of the photographer and
freedom to intrude into the judicial process. Then
came the argument about the people’s right to know,
which, according to the media, emanates from the
language of the First Amendment. This fiction, which
the media has perpetuated for years, has begun to
“achieve an almost hallowed status in their minds. The
proven record of commercial television in the field of
public education is, no doubt, responsible for this,
Again it was acclaimed that a 90-second segment of
trial news could prove to be a valuable learning
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could not impose an absolute constitutional ban on
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their courtrooms do so, and let those who do not,
refrain. If a trnal judge doesn’t want a camera in his
court, he shouldn't have-to put up with one—but how
is he hurt, if 1 have a camera in minc?

Judges who don’t want cameras in their courts will
argue that “local option” leaves them open to pressure
from their local media to change their minds. The
answer to this, of course, is “yes.” I doubt, though,
whether the pressure would be any greater than that
to which judges are now subjected when newsworthy
matters occur in their courts.

Pressure is pressure and it goes with the territory.

“What about litigants?” many will ask.

Within my own cxperience, the presence of a large
audience in the courtroom sometimes has had such an
intimidating ecffect on witnesses that a nice
unobtrusive camera would have been a relief. We do
not keep audiences out of our courtrooms because a
witness is nervous. Why keep out the cameras?

If trial judges have the discretion to control

technological coverage of court proccedings we can
handle those situations where a witness may truly be
intimidated by such coverage as these situations arise.

I wish the Supreme Court would repeal Canon 3A
(7), adopt rules governing lighting, equipment, and
pool feed such as are contained in the rules proposed
by the Joint Bar-Press-Radio-TV Committec, and
leave it up to cach trial judge to decide if
technological coverage is to be allowed in his or her
court.

If this is done, the common law and the pressurcs of
litigation will work out an ethic of technological
coverage which will be as satisfactory as the customs
which have grown up about print reporting. The
courts and the media will get along fine.

I have watched TV coverage of the Carol Burnett
libel trial and seen TV and radio coverage of the
California evolution trial. 1 think the people of
Minnesota should have as much chance to see their
courts in action as do the people of California.

experience for all of us. Finally, we were told that,
with the Chandler decision and the enormous success
of the Minnesota Supreme Court’s experiment with
cameras, we now could come out of the dark ages of
trial court coverage if we allowed the experimentation
to be conducted in Minnesota.

Our Minnesota Supreme Court has had, on a
rather minimal basis, an opportunity to observe the
effect of television cameras in its court. Far from
being the huge success that has been portrayed by
the news media, the members of the Supreme Court
have not been impressed with the editorial content
of the material shown on television: moreover, the
kinds of cases which have becen televised have not
been informative to the public, nor could the public
get the flavor of what transpires in the Supreme
CourlX'It has become quite clcar that our Supreme
Court has the gravest doubts that, even with the
greatest perception on the part of members of the
public, they could be informed about the workings of
the court in 90 scconds. If the public’s perception of
what transpires in that court has not been enhanced,
it could hardly be said that its pereeption of the trial
courts would be enhanced by the same kind of exper-
ience. Notwithstanding the repeated statements of
the media regarding the success of the experiment in
our Supreme Court, the fact is that it has proved to
be a dismal failure. Moreover, it has been of so little

T S R— o - - e e

interest to the news media to broadcast from that
court that they have not even taken the trouble to go
there for more than a year.‘Somehow, though, the
public’s right to know does not seem to have suffered.

The perception of the news media people as to the
effect of Chandler is strangely different from the
perception of lawyers and judges. The decision does
not really open the door to the use of cameras in the
trial courts in Minnesota or anywhere else. In fact,
it strongly suggests the use of great caution in this
area. Since what the United States Supreme Court
said in Chandler is what the trial bar and trial bench
in Minnesota has said for years, there really should
be no further controversy engendered in Minnesota.

One cannot quarrel with the concept of fedcralism
expressed in the Chandler case. States should have
the right to determine how authority is to be exercised
in their own courts in the area of broadcast journalism.
By ruling as it did, however, the Supreme Court did
not put its imprimatur on such experimentation in
this area. On the contrary, the risks of such exper-
imentation were fully recognized not only in the
majority opinion but more especially in the concur-
ring opinions of Justices Stewart and White.

After referring to Justice Harlan’s statement in
Estes v. Texas, 381 U.S. 532, that “courtroom tele-

(con't. p. 23)
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CAMERAS: NO!

vision introduces into the conduct of a criminal trial
the elements of professional ‘showmanship,” an
extrancous influence whose subtle capacitics for
mischief in a casc of this sort will not be under-
estimated by any lawyer experienced in the clusive
imponderables of the trial arena,” Justice Stewart
went on to say in Chandler: ‘

“It can accurately be asserted that television
technology has advanced in the past 15 years, and
that Americans are now much more familiar with
that medium of communication. It does not follow,
however, that the ‘subtle capacities for serious
mischief” are today diminished, or that the ‘im-
ponderables of the trial arena’ are now less elusive.”

This is very little different from what the Board of
Governors of the Minnesota State Bar Association
and the bar itself in convention assembled said when
it adopted the following statement contained in the
Minority Statement of the Joint Bar, Press, Radio
and TV Committee Report:

“2. While the physical distractions of cameras
and other clectronic devices have been lessened by
state-of-the-art improvement, the subtle psycho-
logical distractions resulting from their presence
have sufficient adverse impact upon jurors and
witnesses to detract from the full presentation and
careful cvaluation of evidence in both civil and
criminal cases.”

The risks of cameras in the courtroom are as real
today as they were at the time of Esres, according
to Justice White in his concurring opinion in Chandler:

“By reducing Estes to an admonition to proceed
with some caution, the majority does not under-
estimate or minimize the risks of televising
criminal trials over a defendant’s objections.
I agree that those risks are real and should not, be
permitted to develop into the reality of an unfair
trial. Nor does the decision today, as I understand
it, suggest that any state is any less free than it was
to avoid this hazard by not permitting a trial to be
televised over the objection of the defendant or by
forbidding cameras in its courtrooms in any
criminal case.”

The television, radio and newspaper people
constantly berate us with the idea that they are
working in the public interest, that they have only
the public good at heart, and that they want to
educate the public. Nothing could be further from
the truth. The extensive and wealthy commercial
enterprises which comprise our radio and television
stations  operate under one simple formula, to
assemble viewers and listeners and sell advertising,

and to state that they are motivated by promoting the
public good and that they are acting as public service
organizations in doing this is a sheer masquerade,
They should not be permitted to look to the courts
for entertainment of the public, and they should not
be allowed to mislead the public that they will be able

to educate them if they get into the courts. They alter -

reality every time they point a camera at it, and the
courts of this state simply should not become vehicles
for entertainment; nor should they become involved
in the perennial ratings war between competing
television and radio stations,

The words of Chicf Justice Warren in his concur-
ring opinion in Estes v. Texas, supra, are as timely
today as they were when he wrote them, because they
express clearly the risks that all lawyers and trial
judges see in having television cameras in their court-
rooms: «

a. Televising trials would divert them from their
proper purposc and would have an incvitable
impact on the participants.

~ b, Televising trials would give the public the
wrong impression about the purpose of trials, thus
detracting from the dignity of court proceedings
and lessening the rcliability of them.

c. Televising trials singles out certain defendants
and subjects them to trials under (different) con-
ditions not experienced by others.

Now that Chandler has been decided, the Supreme
Court has confirmed that the risks are as great today
as they were at the time of Estes. Since any state is
free to avoid these risks by keeping cameras from
intruding into their courtrooms and intruding upon
the adjudication of human rights, which, of course,
is the sole function and purpose of the judicial
machinery, the door should finally be closed on the
photographic coverage of trials in Minnesota. More
importantly, the not-so-subtle cfforts of the media
to intimidate the Minnesota Supreme Court into
allowing experimentation in the trial courts should
finally come to an end.

A

AR

TR

ot S

b EEESEY

T

o R




FOOTNOTES

Footnote 1. The Supreme Court frémea the issues in the foilowing language:

"(W)e have before us only the limited question of the
Florida Supreme Court's authority to promulgate the canon for
the trial of cases in Florida courts.

"This Court has no supervisory jurisdiction over state
courts and, in reviewing a state court judgment, we are con-
fined to evaluating it in relation to the Federal Constitution."
After ruling that the use of television cameras did not coﬁsti—
tute a per se denial of due process, the court held that the
concept of federalism expressed by Justice Brandeis in his dis-
sent in New State Ice Co. v. Liebmann, 385 U.S. 262, 311 (1932),
rnust stand as a guideline for their decision. ™
The Court quoted'this language from the dissent:

"To stay experimentation in things social and economic is
a‘grave responsibility. Denial of the right to experiment may
be fraught with serious consequences to the Nation. It is one
of the happy incidents of the federal system that a single
courageous state may, if its citizens choose, serve as a labora-
tory; and try novel social and economic experiments without
risk to the rest of the country. This Court has the power to
prevent an experiment. We may strike down the statute which
embodies it on the ground that, in our opinion, the measure is
arbitrary, capricious, or unreasonable . ; . but in the exercise
of this high power, we must be ever on our guard, lest we erect
our prejudices into 1eg§l principles. If we would guide by the

light of reason, we must let our minds be bold."




Footnote 2.

Footnote 3.

The quoted statements of Chief Justice Robert J. Sheran which -

appeared recently in Quaere, which is the University of Minne-
sota Law School newspaper, corroborate the expressed view that
the public's understanding of the operation of the Supreme
Court in Minnesota has not been improved.
Inlan interview which appeared in the October, 1981, edition
of that newspaper, the Chief Justice, in commenting upon the"
introduction of television cameras into the Supreme Court, was
quoted as saying:

"I haven't seen any great public benefit that has
ﬁollowed from it; I don't think ﬁhe citizens of the
State of Minnesota have any better idea of what goes on

in the Supreme Court than they did before."

It is interesting to note that in the more than four years in
which the electronic media have been in the Supreme Court of

Minnesota, not oﬁe_station has seen fit to do a public service
broadcast or a documentary which might have proved informative

to the public about the workings of that court.
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by Don Fulkerson

Robert J. Sheran will retire from the
Minnesota Supreme Court December 18,
1981 -- the eighth anniversary of his tenure
as Chief Justice. Prior to his term as an
associate justice on the Minnesota
Supreme Court (1663-70), Sheran, now 63,
was a member of the Minnesota House of
Representatives (1947-51). From 1970-73,
Justice Sheran served on the Governor's.
Commission on Crime Prevention, and
was a member of the firm of Lindquist and
Vennum. -

In a recent interview, the Chief Justice
discussed at length his years on the court,
changes underway in Minnesota and
Washington, and the future of the Min-
nesota court system.

“I see the role of the Chief Justice as
primarily that of doing the best he possibly
can to make the (judicial) system work
harmoniously - that he must have a higher
priority on his time and energies than an
other = responsibility.” Sheran noted,
however, that complicating this role are
the contact burdens of a court system
short of time, personnel, and resources at
every level, The case load of the Minnesofa

Supreme Court has doubled since his ap-
pointment as Chief Justice in 1973. As a
result, Sheran explained that “‘the work
load of this court, which is approximately
. 1,400 cases a year, is not manageable.”

To alleviate the need to deny appellate
review of a large number of cases, which
the Chief Justice believes the Courl is not
privileged to do, Sheran considered the
alternative of creating an irtermediate ap-
pellate court in Minnesota.

Should a writ system be created, the
Supreme Court could limit its case lcad,
Sheran explained.-““You have to have an
intermediate court of appeals to deal with
the vast volume of cases that do not have
long term precedential significance and

free up the Supreme Court... to worit on

about 150 cases a year that are of real -

precedential significance.”

The creation of this court undoubtedly
will be orchestrated by a Constitutional
amendment -- a process that could take
over four years. To relieve the burder in
the interim, Sheran discussed the possibili-
ty of a legislatively created appellate divi-

SHERAN to 10
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SHERAN from 1

sion of the District Court, drawing person-
nel frem the distriet judges of the state,

wills the Icvts‘.xmrc adding judges to ease -

the congestion of the trial courts.

Judicial administration has been the
primary concern of the Sheran Court.
Because S0 percent of the cases in this
country are decided in trial courts, Sheran
emphasized that “‘the function of a court

. system is to resolve controversies between
people expeditiously and economically... it
has to be handled in such a way that you
can be of service to people in their time of

need... To devise methods and technigues -

to make that possible, as far as state court

systems are concerned, (is) what it’s all-

abO"t "

Although Sheran does not claim any
leading pu'sonal contribution during his
tenure as Chief Justice, several court
referms, such as the Court Reform Act of
1977 and Urniform Rules of Criminal Pro-
cedure, have been established since 1973.

Of the efforts in which Sheran has been
involved, the cne he feels will have the
maost long term influence is the attempt to

create “‘onthe national level, anentity that -
will concern itself with the operation of the.
state court systems and move the federal
government into discharging its respon-.
sibility to the state court systems by pro-

viding the funds that we need to carry out
.curwerk.” Sheran called the organization,
“which would "consist of representatives

from state courts, “‘an absolutely magnifi-
cient idea that is long overdue.”

After necarly 16 years on Minnesota’s
Supreme Court, Sheran has encountered
many problems unique to the position of
appeliate judge. Reflecting on his work in
both the executive and legislative bran-
ches, the Chief Justice said, ‘“‘One of the
problems that an appellate judge has is the
problem of recognizing the limits -of
judicial authority... where you've had ex-
perience in the legislature, you have to
fight a tendency to legislate... As a
member of this court I have to constantly
be on the alert that I don’t function as a
legislator from my position as a judge.”

The position of an appellate justice is

further complicated by the chance that

certain irreconcilable issues, such as abor-

tion or capital punishment, will come up -

for determination. Although the Minnesota
Supreme Court has faced neither issue
during his tenure, Sheran explained that

- he would resign if he could not accept the

law as delineated by the United States
Supreme Court.

Sheran spoke favorably of the nomina- -
tion of Judge Sandra Day O’Conr...r o the .
United States Supreme Court, saying: -
“She would make a strong addition to the -

United States Supreme Court, and if I were
in the United States Senate I would vote for
her confirmation.” While Sheran favors a

~ system of selecting appellate justices bas: .
"ed ‘solely ‘on  ‘merit,”

Financial Planners -

" Createﬁ_'D‘ollars ’an_d CUt;"TéxeS;‘

Securities thru Private Ledger Financial Services, Inc.

N I Principal -
k . R Joshua D. Arnold -

without ~pre- -

commitments to appointments, he stated
that “‘women are so woefully lacking in
representation in significant court posi-
tions... that preferring a female to a male”

becomes necessary. The Chief Justice add- -7

ed that he.‘‘felt very comfortable’ with

- both the nomination of O'Connor and the

appointment of Justice Rosalie Wahi, the
only woman on the Minnesota Sunreme
Court.

Another issue CJrrently at the forefront
in Washington is the effort by Senators,

such as Jessie Helms, to pass Ieglslatxon'

that would eliminate cases on school
prayer and busing from the appellate
jurisdiction of -the Supreme - Court.
Although Justice Sheran related that he
had not studied the problem sufficiently to
decide whether such a statute would be
constitutional. He stated that he was op-
posed to the proposal as a matter of
legislative policy.

In 1978, the Minnesota Supreme Court

altered its rules and allowed electronic -

media access to oral arguments before the
court. Sheran noted that the introduction
of mass media into the Supreme Court has
had no impact on its proceedings, and add-
ed, “I haven't secn- any great public

- benefit that has feliowed from it; I don’t

think the citizens of the state of Minnesota

have any better idea of what goes on in the

Supreme Court than they did helore.”
"As. for the intreduction of electronic
media in trial courts, Sheran noted that the

.Court has appointed a commission to
.assemble all the evidence presented on the

question, and emphasized ““if a mrson

- associate justice of the

courts would be improved and elevated
without endangering the proper function-
ing of the courts and the liberties of in-

~ dividuals - particularly in criminal cases

-- then some accomeodation to the request
could be made. On the other hand, if the
members of our Court were not satisfied
that that could be done, the burden of proof
is on those seeking the change.”

On the subject of the new criminal
matrix sentencing structure in Minnesota,
the Chief Justice noted that the desired ef-
fect of uniformity in sentencing has taken
place, but-that it is toco early to determine

. if the system has had an impact on deterr-

ing crime.

Upon his retirement Sheran will return
to private trial practice, possibly with his
younger scn. His decision to retire now,
well before the end of his term in 1932, was
grounded in his desire to give the governor
ample time in appointing -a new Chief
Justice, as well as his inability to commit
himself to hold the office until 1989 -- an of-
fice which, Sheran explained, ‘‘takes
younger people.”

Sheran feels that the selection of
Douglas Amdahl as the new Chief Justice
is a wise choice. -Amdah! currently is an
Minnescta
Supreme Court. Being appointed “‘from
the ranks,” Amdahl will rot face the pro-
blems of transition a new chief justice
would encounter cn a court taxed to the
limit with tensions and a massive case
load. Further, since Amdahl served as a
trial judge, Chief Justice Sheran believes
him ideally suited to continue in the role of

could be assured that the public's making the judicial system work
understanding of the operation of the harmoniously. :
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Saint Paul Black Mmlstenal Alhance

451 W. Central Ave.

St. raul, Minn. NIV

Phone 2274444
Justice And Righteousness For All.

Pres. Rev. James Battle

Sect. Rev. Dr. Earl Miller

Treas. Rev. Thomas VanLeer

Chaplan, Rev. T. Williams
NOVEMBER 2, 1981

Judge Otis H. Godfrey
District Court

Dear Sir:

This letter 1s to inform you of our opinion and concern of Television
Cameras being admitted to the Court Room. We have discussed both sides
of the issue, pro and con, and we feel very strongly against allowing
T.V. Cameras to be admitted in any court rooms.

We feel this will do great damage to the person or party's appearing before
the Judge or Jury, wheather innocent or quilty before the law. It even
puts the witness in an embarrassing position, as well as all others in

the eyes of the public.

We further realize that the court rooms are not private, but further than
that why should the actions of the courts be into the private home. It
also intrudes upon the rights of the Judges in thelr own court room, who
must make all types of right and just decisions.

Therefore, our organization bitterly oppose permitting Television Cameras
into our courts 100 Percent.

Yours truly,

Rev mes Battle,
President ‘
Black Ministers Alliance
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ATTORNEYS AT LAW
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HUDSON., WISCONSIN 54016
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Chairman w:l
Advisory Commission on Cameras in the Courtroo*‘“““ : -

960 Dain Tower JOHN MQCARTHYJ
Minneapolis, MN 55402 CLERK

g

Mr. John S. Pillsbury, Jr.

Dear Mr. Pillsbury:

A question that is now before the State of Minnesota
has passed through the State of Wisconsin. The question
I believe basically is this -- is 'the news" that important
that it may undermine the rights of a litigant, counsel for
each litigant, whether they be plaintiff or defendant, and
also hamper the trial judge with reference to the conduct
of a trial, and also aiding the lawyers to make a capable
and competent record in the event the case be appealed.

I believe that to allow cameras within the confines of
a courtroom during the course of a jury trial, whether it be
civil or criminal, would very definitely dampen the rights
of that litigant, plaintiff or defendant, as well as would
work to the advantage or the disadvantage of counsel that may
be in trial at that time. The court reporter is not forgotten,
as without question the record and presence of different types
of camera equipment is not only going to have an effect upon
the jury but certainly as a practical matter will have an
effect upon the witnesses and witnesses that are to follow
which are sitting in the courtroom waiting their turn to be
called. Also, it is extremely important that not only the
atmosphere and the actions of litigants and the counsel and
the court be kept as clear as can be, the most important
factor is rights of that litigant and the duty of the trial
judge to make as clear a record, together with the action
by counsel that will protect everyone concerned upon appeal.
These particular items are but a few that should be mentioned
and that have been felt by anyone who is trying cases in the
courtrooms in this and other states. I felt it was my duty
to write you as I did in the State of Wisconsin that we
cannot substitute the question of people having the news and
all information as they have not lost that right because a
courtroom is open to all at any time unless a determination is
made to the contrary by the trial judge. Therefore, the news
media are losing nothing and the absence of a collateral

TELEPHONES:
WI 715-386-5844

GLORIA O'CONNELL SONNEN December 8, 1981 MN 612-436-5945
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factor which may influence not only the jury but witnesses,
prospective witnesses,as well as the Court and attorneys
should not be allowed to be tampered with or even a chance
be taken with it.

I would ask that your committee determine preferably
that cameras not be used within the confines of the courtroom
or in the alternative to lay down specific guidelines as it
is very necessary, and once the damage is done it is too late.

I thank you for allowing me to write you on this, I am

’

ul ours

H

Joyin W. Fetzner

JWF:jb



M. L.GROSSMAN,P. A,
SHELDON D. KARLINS MINNEAPOLIS, MINNESOTA 55402 TELEPHONE 339-7131
RICHARD SIEGEL

JOSIAH E. BRILL,JR., P. A.

ALLEN C. JOHNSON OF COUNsEL
THOMAS H. GOODMAN ARNOLD A. KARLINS
WOOD R. FOSTER, JR.

JAMES R.GREUPNER

KENT B. HANSON

JOHN S. WATSON November 25th, 1981

KOV 30 1981

GROSSMAN, KARLINS, SIEGEL & BRILL
ATTORNEYS AT LAW

512 BUILDERS EXCHANGE BUILDING
AREA CODE 8i2
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Mr. John S. Pillsbury, Jr. ] ‘ -
Advisory Commission on Cameras b T
in the Courts JOHN McCARTHY,
930 Dain Tower ' ’ © CLERW

Minneapolis, Minnesota 55402
Dear Mr. Pillsbury:

In your capacity as Chairman of the Commission on Cameras
in the Courts, I am taking the liberty of sending you three (3)
copies of an article "Critical Focus” in the November 1981 Popular
Photography and a review of "Joe McCarthy and the Press" in the
October 18, 1981, issue of the New York Times Book Review. I send
them to you in the hope that you might think them related to the
subject matter of your Commission and of interest to you in
forming your decision.

Sincerely yours,

Smg. éarlins , P.A.

SDK/ms

Enclosures
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‘You wouldn’t beheve
how much I've learned
about photography in
the last two years.’

“I started from scratch—wanted to
be a photographer but really didn't
know anything about it,” says Kevin
Mitchell, Photography graduate of
the Art Institute of Fort Lauderdale.

Kevin started his photography
career while still in school, working
freelance, shooting publicity photos
on a cruise ship and photographing
interiors for a commercial designer.

At The Art Institutes, you start
with the basics and learn by doing.
The schools prepare more students
for careers in art than any other
single source in the country.

To learn how you can prepare
for a career in photography, call the
toll-free numbers listed below or
matl the coupon.

Toll free: 800-245-6710.
In Pennsylvania: 800-472-1587.

Please send me a complimentary brochure.
[ am interested in the following location:
{7 Art Institute of Atlanta

] Art Institute of Fort Lauderdale
[ Art Institute of Philadelphia

(] Art Institute of Pittsburgh

{(J Colorado Institute of Art

Name « o e
Address ... . .. ... .

City . ... ... State . .. Zip ... ..
Phone( ). Yr. of H.S. Grad.

The Art Institutes, Dept.
526 Penn Avenue, Pittsburgh, PA 15222 [T 8]
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By Kenneth POll

The all-seeing lens: is it used to bring
the truth—or sensationalism (and sales)?

As this is written, an Atlanta judge
had just barred cameras from his
courtroom during the trial of an
accused murderer of two young
Atlantans.

Four TV cameramen and four
news photographers had been de-
nied access to the courtroom to
cover the trial,

The trial promised to have wide
public interest, since the defendant
is chatged with murdering two of
28 young people whose deaths
have occurred over a two-year pe-
riod, creating great fear in Atlanta,
especially among children.

Furthermore, photographers
and cameramen have frequently

been permitted into the court--

rooms in several states as a part of
modern journalistic coverage of

trials. The arguments for the pres--

ence of cameras at a trial are sever-
al and quite valid.

The lawyer for the Atlanta Press
Club is quoted in The New York
Times for Aug. 26 as saying that
television would allow reporters to
watch and report the progress of
the trial from an adjoining room,
phoning in their stories without
the need for leaving and reentering
the courtroom.

It was further argued that tele-
vising the proceedings would in-
sure more accurate news reports.

Such arguments are persuasive
and have won permission for pho-
tojournalistic trial coverage in the
past. And I suppose we will be
hearing outcries from photogra-
phers and print journalists® groups
about first-amendment rights.

But the dark side of freedom of
the press is the possible slanting of
news stories, consciously or other~
wise, by reporters, photographers,
and editors. ‘

The tendency to believe what is
shown in a sharp, clear, well-re-
produced picture is nearly irresist-
ible. Yet, it represents but a small
fraction of a second in the life of
the subject. For example, a photo-
graph of an angry-looking accused
man's wife turning her head away
from her husband as he passes her
in the courtroom: is she spurning
him, as it might seem? Or, a split-
second before did another specta-
tor make an accusatory remark to
the defendant, causing his loyal
wife to look angrily in the direc-
tion of the spectator?

Chances are that you can’t tell
from looking at the picture and
you are free to put the most sensa-
tional interpretation on it that you
wish, unless a caption is at pains to
tell the story. The picture hasn't
told the whole truth.

Much is made in journalism of
its mission to inform the public.
But the selling of newspapers,
magazines, and television news
shows often seems to insist that the
public be informed in the most in-
teresting (i.e. sensational) way pos-
sible, rather than dispassionately.

Think about the Pulitzer Prize
news photos you've seen over the
years. With rare exceptions they
show life at its grisliest—execu-
tions, deaths by fire, explosion and
accident, criminal acts-—in short,
they often  /continued on page 80
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Critical Focus

continued from page 16

show what will sell papers,

I don't blame the photographers or
the television cameramen who seek out
similarly titillating material to show us
at dinnertime. As viewers who continue
to accept sensationalism in picture pre-
sentations, we are to blame. Photogra-
phers and cameramen are giving us
what we collectively seem to want.

Picture coverage itself often influ-
ences events. We hear, for example, of
groups of demonstrators for or against
a particular cause, who have rather list-
lessly been circling with their placards.
Suddenly a TV crew arrives to cover
the story. The demonstrators quickly
become vocal, militant, loud with slo-
gans, vibrant with shaking fists. Willy-
nilly, the very presence of the camera
has created a “media event”—the im-
age the photographer wants for widest
viewer attention.

So it would seem that total access to
courtroom trials by photographers is not
absolutely necessary to protect the pub-
lic’s right to know the truth.

Regardless of the crime the defend-
ant is supposedly to be tried by his
peers, a jury—not the newspaper and
television audience. The presence of TV

and still cameras, even those as silent as
the Leica, can be far more intrusive
than the lap-held notebook of a print
reporter—and far more likely to pro-
duce a media event on the part of par-
ticipants in the trial.

In short, photo coverage, especially
of trials that are inherently sensational,
could conceivably even warp the al-
ready eccentric course of justice.

The judge who denied photographers
access to the trial of the suspect in the
killing of two of 28 young Atlantans
cited several thoughtful reasons for his
decision.

“Because of the worldwide publicity
generated by the . .. case,” he said “it is
only natural that an overwhelming ma-
jority of the public—out of sheer inter-
est and curiosity-——would want to see a
publicly televised trial.

“However, we must not let our emo-
tions color our good judgment, for we
must weigh and balance the desire for a
televised trial against the potential
harm or danger that might be done to
those children and families who were
adversely affected by the ordeal. Some
of them had to undergo psychiatric
therapeutic treatment while others are
still being treated today.™

Cameras communicate powerfully.

b s
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Model 520 °

And each year they probe more deeply

Model 310

Digltal Models 500 and 520 Both electronic madels offer precise pushbutton timing from 0.1
second to 99 minutes, 59.9 seconds—plus automatic reset. Two time settings may be pro-
grammed on Model 520, with recall to each cycle. Printer or enlarger and safelight are con-
trofled through separate outlets. A metronome sound may be operated optionally. Signal sounds
when timer reaches zero. CSA and UL listed. Classic Model 300 Ideal for developing, enlarging,
color processing. Luminous dial shows seconds for entarging and minutes for developing. Two
separate outlet receptactes control enlarger or printer and safelight by a combination time/
focus switch. Built-in buzzer has volume control, CSA and UL listed. Thrifty Model 310 Gralab's
luminous dial developing timer In a large, economy size offers timing of any interval from 1 to
55 minutes. Features not required for development—second hand, eniarger and safelight outlets
—have been omitted for economy. Built-in buzzer has volume control. CSA and UL fisted.

Models 300, 310 %
available with i
braille dial. 4}
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Order from leading photo dealers!

t@ DIMCO-GRAY CONMPANY

8200 Sa. Suburban Rd., Centerville, Ohio 45459 « (513} 433-7600

into areas of society and personal life
that have in the past remained private.
In general, this is good, because, in gen-
eral, the truth will make us free.

But there remain events, emotions,
relationships, and principles that serve
society better by their being kept from
the camera’s all-seeing eye. It remains
for thoughtful men to balance the pub-
lic’s right to know against the individu-
al’s right to fair treatment.

Society's freedom survives only as
long as that of its individual members.
Keeping cameras out of this particular
courtroom seems to interfere little with
the freedom of the press. (o

LensTest Glossary

(See Lab Report on page 133)

Aberrations: A flawlessly manufactured lens
may still exhibit residual aberrations (image
faults). Often, certain aberrations are permitted
by the designer to minimize others feit to be
more harmful to image quality.

Astigmatism: Causes lines radial to the optical
axis, and lines perpendicular to these, to focus
in two different planes. improved by stopping
down.

Centering: The center of curvature of each lens
surface should lie on a common line.

Coma: Comet- or tear-drop-shaped images of
off-axis points of light. Improved by stopping
down. :
Contrast test: Contrast levels are compared
electronically between the image of a coarse
and fine slit, and the result is expressed as a
percentage.

Critical f-stop: The largest opening at which the
aberration being examined is considered to be
under satisfactory control.

Distortion: Causes image of window frame (for
example) to bow out {barrel type) or in (pincush-
ion type), but does not influence sharpness. Not
improved by stopping down.

Flare: Causes an overall loss in contrast. Some-
times called “veiling glare.”

Flare test: The lens is presented to a target
consisting of a totally black spot surrounded by
a uniformly bright field of infinite dimension. The
amount of light energy present in the center of
the image of the black spot is measured and
expressed as a percentage of the light energy in
the image of the bright surround.

tateral chromatic aberration: A variation of
magnification with color. Not improved by stop-
ping down.

Longitudinal chromatic aberration: A shift of
focus with color. Not improved by stopping
down.

Spherical aberration: Causes a focus shift as
the lens is stopped down.

T-number: The actual maximum f-number divid-
ed by the square-root of the percentage of
transmitted light. .
Vignetting: Causes underexposure at the cor-
ners of the film. improved by stopping down.
Misc. terms and practices: Close working lim-
its are measured from the target to the foremost
portion of the lens when it is set to its closest
focusing positian. The close-fimit field size is
measurad at this point. The portions of the
image field examined during both the contrast
and star tests are the center, V4 out, ¥, out, and
far edge for ractangular formats and correspond
to the following positions within the 24x36-mm
format of a 35-mm camera’s image: the centor,
6 mm off-centar, 12 mm off-center, and 18 mm
off-center. Square formats aro examined at the
center, halfway to the edge, at the odge, and at
the corner. (]

POPULAR PHOTOGRAPHY
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JOI MOARTHY AND THE PEEES
By Edwin R. Bayley.

270 pp. Madison:

The University of Wisconsin Preas, $16.50,

By GEORGE E. REEDY

T ERHAPS the most traumatic experience for the ”

» American press in the 20th ceutury was the dis-
e covery, through the late Jos McCarthy, of {ts
vulnerability to manipulation by an outsider using
-rules devised by journalists themselves, To this day,

correspondents who covered the career of the Wiscon- ~

sin Senator wince when they recall the feeling of impo-
tence with which he left them.

Thiz i3 the slice of history addressed by educator
and former reporter Edwin R. Bayley in ' Joe McCar-
thy and the Press.” It is a tale worth repeating at this
time, for though the word McCarthyism has virtually
displaced the word demagoguery, the man himself

and his crusade egainst “Communists In govern.

-ment'’ are alimost forgotten. There is a whole new gen-
eration that needs to know what happens when a politi-
cal freebooter smashes through conventions designed
to keep the soclal dialogue civilized.

Mr. Bayley — in & rare combination of scholarship
and readability — painstakingly puts together the
records that are avallable and the recoliections of re-
porters of that period. The result is still confusing, but

Senator McCarthy producsd confuston throughout his 7

lifetime. However, an overuil picture emerges, and it
18 one of a press that was virtually controlled by
strings in the hands of an extraordinarily deft pum
teer:

Joseph McCarthy, & man in a hurry to go someplace
even though he was not certain of his destination, dis-
covered early that most Americans got thelr news
from the blg wire agencies and that these agencles
would carry almost any accusation from an authorita-
tive source even i the validity of the accusation was
suspect. This was a routine discovery that had beén
made by many Washington politicians in the past.
None of them, however, had really made much use of
it, simply because the wires also carried the factual
material that enabled ths public to put the gtory Into
perspactive. Mr, McCarthy wes not a routine senator,
He devinad the brilliant strategy of making charges of
Communist subversion with no factual basis what-
soever; thls meant that the charge would stand un-
challenged except by the victim himself — whose re-
sponse would eppear self-serving to the public,

There were many other facets to the McCarthy

operation. He learned the press cycles — those perlods -

when correspondents had to write a story even though
they had Inadequate facts, and those poriods when
they might have time to dig up ths facts. He knew how
to smoher the responss to a charge with a new
charge, and he was a master of what lawyers call sub-
reption— the fine &rt of using misteading tnuendo. In
the employ of a lesger man, none of thess devices

would have worked, Even in Lis hands they would not .

Continued on Page 3%

Goorge E. Feedy, Nieman Professor of Journabsm
at Marquetto University, reporied on Congress for tho
United Press for many years and was White House
press secretary In the Administration of President
Lyndon B. Johnson, |
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“died vomiting and cough-
-ing up blood. The blood

.. color. A wide range of ef-
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A Journey Through the Terror of Chemical Warfare.
By Sterling Seagrave,

316 pp. New Yorh:

M. Evans & Co. $11.95.

" By THOMAS POWERS

m HE evidence I3 circumstantial. The first reports’
] came mor%than 15 years ago from mountain

villages in{Yemen where a bloody civil war was
being fought betde
Saudi Arabia and

Egypt. In 1963 Sovl

n royalist tribesmen backed by
leftist government backed by
-built planes dropped unusual

bombs which gave oif dense smoke variously de-

scribed as dark gray, brown or black. Skin blisters
broke out on people toucheld by the smoke, suggesting
mustard gas of the sort usedyn World War 1. Children

were especlally vulner- NG acc e

it R 47

reported that at Jeast six

was  purzling. Conven-
tivnal poison gases do not |
cause hemorrhaging.
Three years later new
reports emerged of gas at. |
tacks on Yement viilages. §-
This time the smoke was
described ag gray green in

fects wasg reported by a

twite
geste
‘fore’
scrib
wide
comt
thag
may'
vehe
agal

medical team {from the In-
ternational Red Cross that
questioned sgurvivors:

vomiting, blood pouring
from nose and mouth,

blood in the urine, bloody
stools, blood welling up

through the mucous mem-
branes of the eyelids. At

least several hundred peo-
ple dled In a number of

i
separate attacks, M was |
difficult to make a precise
survey in the rugged and ‘r
remote Yemeni moun- !
tains. No actual sample of /. B
the alleged gas was ol é )
talned. None of the aff- |
craft allegedly invojéed |
were photographod. Filots |
of the planes wero/mever }
fdentified. Egyp ! vehe-
mently denled using polzon gas. At the United Natlons
Secrctary Gener#tl U Thant sald, ""The facts are in
sharp dispute agdd 1 have no means of ascertaining the
truth.”

In the late 1670’8 refugees from the Laotian high-
lands repo! strange attacks by Soviet-built planes
which dropiped large bags that burst in the &lr and
spread a fine yollow powder over Hmong villages. One
witness describied the people as lylng down and going
to sleep. When the witness came closer, he saw skin
blisters on the victins and blood coming from nose
and mouth. Sotne of those who did not die right away

Themas Pewers, the author of “The Man Who Kept
the Secrets,” is writing a book about strategic weap-
ons.
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McCarthy

Cont(nucdﬁom Pixgé i
have worked had it not baen for
support, tacit and open, from

the Republican establishment

and, what i3 more Important,

hiad thore not been an sudloncs’

with & passionats desire (o be-
Hove. Furthermore, he was
capitelizing on earlier revela-
tions that Communists really
had worked their way inw gov-
ernment.

If there is a weaknoss in this
book, it lies in the absence of
Senntor McCarthy's “true bo-

lievers" — that collection of em- .

bittered men and women who
shared his burning resentment
against al! those who, because
o race, creed and ancestral
pedigroe, “had it mthde’* the day
they were born. These followers
gswarmed through the corridors

A G T
Senator Joseph McCarthy.

- Hme confidence that it ca

mere  moderate  stripe.
stretched credulity beyond
limlits of all but the tnner ¢l
of the faithful - a omall
nority at any time,

This {8 not the definitive b
on Senator McCarthy simply
causs that will require m
more perspective on the tir
than is now posstble. But w'
the definitive book 8 writter
will have to @raw hoavily on .
Bayley's work, Meanwltlo, !
book should not mccumul
dust on some archival shelt
should be required roading
the natlon’s journalism schoi
‘and serve as & needed jolt
those modern-day journad!
who mey suffor from the {
sion that manipulation of
press is possible only throt
corruption,

There ars many contem
rary reporters who have 8

happen egain, Mr, Bayley, |

‘readers were generally antl-Mc-
Carthy anyway. It is doubtful
whether even the most percep-
tive reporting had much to do .
with the Senator's ultimate fate.
That was probably the resuit of
changing soclal and economic
conditions and of the Senator's
- swn bad judgment in turning hig
fire on fellow Republicans of a

were pome outstanding excep-
tions - — correapondents . at.
tached to large “prestigs’
newspapers that could afford
the time for thoughtful research
and dared to uss Innovative pre-
sentations. But Mr, Bayley does
not make the point that thege ex-
ceptionr. wore reporiers who

this reviower, wus part of
reportorial generation that ¢
had a similar confidenco in
ability to repel the atiucks
those who would boud the pn
to tholr own ends. Reading wi
heppened to that geounerat
might instill some useful |
mility into the correaponds

of Capitol Hill breathing Jaco-
bin fire end exuiting in the ter-
rorizing of “‘striped pants’’ dip-
jomats by thelr champion, For
them, evidence and argument
were & waste of time; all thoy
pought was target ldcnuﬂca-
tion. .

Mr, Dnyley talls eomo mvm!-

1]

ing anecdotes. He cltes the ex-
perlence of columnist Joa Alsop,
who in & discussion with o Wis-
consin automobile cGcaler was
told that Socretary of State
Dean Acheson must be & Com-
munist because he was ‘‘n
jail."’ Since Mr, Achesonhad not
even been indicted, those who
remember Joo Alsop can oasily
plcture his sputtering résponss.
Those who remembsr the Me-
Carthy followers can just as
easily picturo the fatlure of that
response to tneke any lmpact on
the automobile dealer. This

situation was typical of the perl.)

od, when both support and oppo-
sition took on the quality of
mystical bellef, What {3 missing
in Mr. Bayley’s book is better
insight liito what made people
feel that way.

Generally speaking, as me al
thor domonstrates, the pregs did
not do a guod job in straighten.
ing out the confusion. There
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JOIIN S. PILLSBURY, JR.

230 DAIN TOWER
MINNEAPOLIS, MINNESOTA 55402
012 * 338-41382

November 30, 1981

Mr. Sheldon D. Karlins, P.A.
Grossman, Karlins, Siegel & Brill
512 Builders Exchange Building
Minneapolis, Minnesota 55402

Dear Mr. Karlins:

Thank you for your letter of November 25
with the enclosures.

I haven't yet had an opportunity to read
them, but I am sure they will be interesting and
helpful and I am having copies sent to the other
Commissioners as well as to Paul Hannah, the counsel
for the petitioners.

Sincepely‘yours,

WL A
/

o~

“" John S. Pil1sbury, Jr., Chairperson
The Minnesota Advisory Commission
on Cameras in the Courtroom

JSP:bp



JUDGE OTIS H. GODFREY, JR.
1533 COURT HOUSE

December 7, 1981

Mr. John S. Pillsbury, Jr.
Commission Chairman

123 State Capitol

St. Paul, Minn. 55155

Re: Modification of Canon 3A(7)

Dear Mr. Pillsbury:

Under separate cover we have provided you
with copies of my brief in opposition to the petition
herein. Please be advised that this brief was
discussed by the State District Judges at their recent
meetings on December 1lst and 2nd, 1981.

While the brief remains the work product of
the undersigned, I can advise you that it has been
overwhelmingly endorsed by the Minnesota District
Judges Association.

Very truly yours,

OTIS H. GODFREY, JR.

OHG:re
cc: Paul Hannah SUPREME COUR).
Judge J. Fitzgerald F"_ED

DEC 16 1981
JOHN Mec

CLERK
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STATE OF MINNESOTA SUPRcME qgunj’

IN SUPREME COURT / FlLE

FILE NO. 81-300 ¢ DECY 981 |-

JOHN McCARTHY,

In Re: CLERK
Modification of Canon 3A(7) of the BRIEF IN OPPOSITION
Minnesota Code of Judicial Conduct. TO PETITION

WCCO Radio, Inc., et al,

Petitioners.
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"The purpose of a trial is to determine whether or not the
accused is guilty -" Justice Benjamin Cardozo.

This Commission was appointed by the Supreme Court to hear testimony
andvmake recommendations on the use of cameras in the courtroom. The
selection of such a Commission is unique in Minnesota, since all previous
civil or criminal rules have been adopted under the procedures prescribed
by Chapter 480 of Minnesota Statutes.

The petitioners seek to have the Supreme Court modify Canon 3A(7)
of the Code of Judicial Conduct so as to permit the unlimited use of
cameras in the trial courts of this state. Considerable time was spent
demonstrating the use and technique of television equipment. We agree that
cameras today are relatively quiet and can apparently be used under normal
room lighting. All of the paraphernalia, however, is not yet invisible,
and the mere presence of television may create untold psychological pressure
on anyone put on public display by the all seeing eye.

After years of training and experience, perhaps professional actors

and anchormen can act normally, but even the Commission members, in these
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comparatively informal proceedings, may have felt the pressure of constantly
being "on stage." What will the reaction be of that unknown subpoenaed
witness in a future murder trial, as she walks up to the witness stand

and sees that "unobtrusive" silent camera pointed in her direction?

Unfortunately I don't have the answer to that question, but neither
does the media, this Commission or the Supreme Court. Mr. Hannah argues,
nevertheless, that any risk of violating the rights of a defendant or other
litigants in a televised trial is "manageable." This viewpoin£ of peti-
tioners is not shared by the public, and has been rejected by an overwhelming
majority of the trial judges and experienced attorneys in Minnesota.

If the members of this Commission, unencumbered by any ties to the
petitioners, do in fact "represent the bench, the bar, énd the}citizens of
this state", as petitioners allege in their brief, then the mandate is clear:
the votes have already been cast by all three groups against the petition.

In a two year informal poll of hundreds of jurors in Ramsey County,
Judge Hyam Segell found almost no support for the presence of cameras in
the courtroom. After months of maneuvering at the committee level, the Board
of Governors of the Minnesota State Bar Association likewise rejected a
proposal to modify Canon 3A(7) of the Code of Judicial Conduct, and the
1980 Bar Convention also voted its opposition to a relaxation of the rule.

It is worth noting that the proposals of the media then debated were far less
pervasive than those under consideration by this Commission.

As did the trial bar, the trial judges studied the problem of cameras
in the courtroom for over three years. A representative committee sought
out articles on the experience in other states, read numerous commentators on
both sides of the issue, and made its report in June, 1980. With only two

or three dissents the State District Judges' Association voted to oppose any




change in Judicial Canon 3A(7). This brief attempts to articulate our
opposition to the petition, and the reasons therefor.

We would concede that cameras in the courtroom are technically
feasible, but that is not the crux of the controversy. The dangers are
eloquently stated in the landmark decision of the U.S. Supreme Court,

Estes v. Texas, 38l U.S. 532 (1965). The logic is still compelling:

"(l) Televising of trials diverts the trial from its
proper purpose, because it has an inevitable impact on all
the trial participants.

(2) It gives the public the wrong impression about

the purpose of trials, thereby detracting from the dignity

of court proceedings and lessening the reliability of

trials; and

(3) It singles out certain defendants and subjects

them to trial under prejudicial conditions not experienced

by others." (p. 565)

"Thus the evil of televised trials, as demonstrated by (Estes), lies
not in the noise and appearance of the cameras, but in the trial partici-
pants' awareness that they are being televised." (p. 569-570)

As stated by Justice Clark in his concurring opinion, "ascertainment
of the truth is the chief function of the judicial machinery. The use of
television cannot be said to contribute materially to that objectiwve,
rather its use amounts to the injection of an irrelevant factor into court
proceedings." (p. 544)

We submit that we do not need any 'instant replays' on television to

secure the rights of all parties, or to arrive at an impartial judgment of

legal issues.




Justice Clark further states in Estes that the impact of courtroom
television on the defendant cannot be ignored. "Its presence is a form
of mental, if not physical, harassment. The inevitable close~ups of his
gestures: and expressions during the ordeal of his trial might well trans-
gress his personal sensibilities, his dignity, and his ability to concen-
trate on the proceedings before him - sometimés the difference between
life and death - dispassionately, freely and without the distraction of

wide public surveillance. A defendant on trial for a specific crime is

entitled to his day in court, not in a stadium of a city or a nationwide

arena.”" (p. 549) (Emphasis supplied)

Have those ringing words lost their meaning to us today? Petitioners
would have us so believe. They state that the Chandiler decisibn "rejects
the arguments found to be persuasive in Estes", and apparently find "a
fundamental change of philosophy" of the Supreme Court. (Petitioners'
brief, p. 25). Nothing could be further from the truth.

Chandler v. Florida, 101 S. Ct. 802, 66 L.Ed. 24 740 (1981), holds

that Estes does not stand as an absolute ban on state experimentation of
television coverage of trials, but the decision falls far short of endors-
ing the experiment of cameras in the courtroom. It does not change the
Estes holding that reporters have only the rights of the general public,
namely, to be present, to observe and thereafter if they choose, to report
on a trial. We would quote but a few of the statements of Chief Justice
Burger in Chandder: |

"There was not a court holding of an (unconstitutional) per se rule
in Estes ... There is no need to overrule a "'holding' never made by the
court." (Footnote 8, p. 809).

"Selection of which trials, or parts of trials, to broadcast will

inevitably be made not by judges but by the media, and will be governed




by such factors as the nature of the crime and the status and position of

the accused - or the victim; the effect may be to titillate rather than to

educate and inform. (Emphasis supplied) The unanswered question is whether

electronic coverage will bring public humiliation upon the accused with
such randomness that it will evoke due process concerns by being 'unusual
in the same way that being struck by lightning is unuSual;' FPurman v.
Georgia, 408 U.S. 238, 309 (1972) Societies and political systems that,
from time to time, have put on 'Yankee Stadium show trials' tell more
about the power of the State than about its concern for the decent adminis-
tration of justice - with every citizen receiving the same kind of justice.
"The‘conéurring opinion of Chief Justice Warren joined by Justices
Douglas and Goldberg in Estes can fairly be read as viewing thé véry
broadcast of some trials as potentially a form of punishment itself - a
punishment before guilt. This concern is far frbm trivial." (Chandler, p. 812)
Perhaﬁs we could all agree that these statements by‘Chiéf Justice
Burger in Chandler fall somewhat short of indicating support of petitioners'
views in these proceedings, muchvless constituting a "rejection" of the
holding in Estes, or an expression of any changed philosophy. . There ére
no cameras in the U.S. Supreme Court or in any Federal Courtékin this land.

The decision in Chandler v. Florida, supra, simply permits Florida

to continue its experiment, but gives no support to that effort. vCommenting
on the réSults in Florida, petitioners' brief at page 16 aiieges that "while
Florida's survey (was) not performed aé part of a social science experiment,
the validity of the data is unquestionable." Neither the U.S. Supreme
Court nor the Florida Supreme Court agree with that conclusion. In footnote
11, (p. BlO ) of Chandler, the Court states:

"The Florida piiot program itself was a type of study ... While

the data thus far assembled are cause for some optimism about the abilities




of states to minimize the problems that potentially inhere in electronic

coverage of trials, even the Florida Supreme Court conceded the data were

limited and non-scientific."” (Emphasis supplied)

Petitioners' brief, pages 17-18, :egarding Judge Thomas Sholts'
views on televised trials is likewise a startling misrepresentation of the
truth. Petitioners seem to feel that Judge Sholts could find no adverse
effect from the presence of broadcast media in his court, nor any unfair-
ness becausé of that presence. The Commission has heard his statement,
and of courserhas before it Judge Sholps' report to the Florida Supreme
Court following the Herman murder trial. Any fair minded observer could
only conclude that Judge Sholts has impartially considered the pros and

cons and has voted 'no' on cameras in the courtroom. I would nevertheless

quote some highlights of his evaluation:

1. The widow of the deceased murder victim in the Herman trial

objected to televising her testimony, but her challenge was rejected by

the Florida Supreme Court.

If this is an example of the standard of fairness urged upon us by
the petitioneré, it must be summarily rejected. Such a rule approaches
a barbaric perversion of decent justice, which we thought had been long

abandoned.

2. There were no histrionics and no thespians,althqggh the danger

of acting fdr the camera will always exist ... One witneSS»refpsed'to testify

from fear of her safety, partially contributed to by the television's

presence.
It takes only common sense to realize that such a circumstance is

one of the inherent dangers in televised trials. Victims of crimes have
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already suffered psychological and even physical harm, and an impartial %
observer could well ask why petitioners would seek to televise such a |
reluctant witness. Ms. Burton called particular attention to the emotional
problems of sexual assault victims. The media's proposal that a trial
judge's finding against televising should be appealable raises the spectre
of long trials with interminable TV recesses for appeal purposes, stréngely
reminiscent of those TV commercial breaks we have come to tolerate in pro-
fessional football.

3. Subsequent to the Herman verdict, the prosecutor objected on

security grounds because of possible retribution against several prison

inmate witnesses who testified for the State, and might not have been

identified but for exposure on television.

The Commission should know that even today we have some 60 to 70
inmates in protective custody at Stillwater Prison alone, at a considerable
extra expense to the State. We all are aware of the retribution and
scorn heaped upon "stool pigeons" and "squealers" within penal institutions.
If the proposed rules are adopted,’we can be assured that a sensational
crime within prison walls, or one involving recently paroled felons, will
be just that sort of case that TV will seléct "to educate the public." Mr.
Hannah's argument that TV trial risks are "manageable" would probably not get
concurrence from Warden Erickson or the inmate-witness.

4. Because of excessive pretrial publicity and the decision to

televise the trial, the court sequestéred the jury.

Such a step is extremely rare in Minnesota, and has never been
ordered in Ramsey County during my twenty years on the bench. At 1978
prices the expense of jury sequestration in the Herman case amounted to

$11,500. Ever greater burdens on the strained county budgets can reasonably

be anticipated should the Supreme Court permit televised trials.




The obvious inconvenience to citizen jurors from such a long separation
from their normal lives is another factor to be considered.

The other problems mentioned by Judge Sholts, i.e. possible change
of venue, length of jury selection, bomb threats and security searches were
apparently all caused or exacerbated by televising the murder trial. A
reasonable person could not argue that such incidents enhanced the delibera-
tive process. Rather the risk of creating a prejudicial atmosphere far out-
weighs any minbr benefit of permitting a cameraman in the courtroom.

As Judge Sholts states in his report, "when a defendant's problems
become entertainment for the public, the trial takes on a different form
than an orderly search for the truth. The chief function of our judicial
trial machinery is to ascertain the truth. The use of television does not
materially contribute to this objective." (p. 16)

While Judge Sholts concedes that the experiment of televising the
Herman trial worked out better than he believed possible, he nevertheless
does not endorse cameras in trial proceedings.

Petitioners' brief at pages 18-20 on related problems, "Fairness to
parties, witnesses refusal, witnesses and jurors adversely affected and
other objections"”, i.e. grandstanding lawyers and judges, seems to have a
refreshing naivité, but it indicates little knowledge or appreciation of
the tough realities of criminal proceedings. The trial judges know, from
hundreds of years of collective experience, that witnesses are threatened;
that publicity sometimes makes it difficult to draw an impartial jury;
that many people are reluctant to serve as jurors, or come into court to
testify, because of their shy personalities; and yes, there are possibly

some attorneys out there (certainly no judges!)who would love to grandstand




before a television audience, perhaps even furthering a politiéal ambition.
Human nature being what it is, we'haverunireally changed much since the
days of Estes, or even since the founding of the Republic. We must
respectfully resist the temptation to make the jury box and the courtroom
a sporting arena for the edification of our almost insatiable interest in
the bizarre and violent acts of our fellow man.

The news media caters to that curiosity for its own gain, trying to
sell more newspapers than the competition, or striving for higher ratings
in order to sell more advertising. We are not overly critical of this mani-
festation of the American pursuit of material wealth and success, but we
do say that the courtrooms of this state should not become part of that
process. Petitioners argue that reporters, editors and camefamenhhave
now reached maturity, and that we need not fear such abuses as were present
in the Hauptmann, Sheppard or Estes trials. Regrettably the facts are
otherwise.

In the Mossler murder trial, "the public went wild, the preés went
crazy." (St. Paul P.P. 10/11/81) Jean Harris' trial in the early part of
this year for the murder of Dr. Tarnower became the center of what

reporters called a "media zoo". The reporters themselves didn't enjoy

the chase, and one New York Times photographer said she thought it "demeaning

for everybody, for the defendant and the press." (St. Paul Disp. 2/24/81)

On the local scene I would refer again to the attempt of at least two of

the petitioners,.WCCO Television (Ch. 4) and Hubbard Broadcasting (Ch; 5),
to obtain the Ming Shiue tapes used in Federal Court. Their request was
promptly denied by Judge Devitt, but we can legitimately ask if petitioners'
purpose therein was to educate the public, and also ask if this is an
example of the mature judgment and editorial policy referred to in petition-

ers' brief.




Other glaring examples of excessive zeal by the media I will leave
for the Commissioners to recall from your own observations and experiences.
As Justice Cardozo succinctly stated, "thé purpose of a trial is
to determine whether or not the accused is guilty", and the role of the
judiciary is to secure a steady and impartial administration of the laws.
Any infringement of a defendant's right to a faif trial must be respectfully
rejected, and the invasion of cameras into the courtroom comes within those

parameters.

The Constitution, Article VI, says that "the accused shall enjoy

the right to a speedy and public trial," but this guarantee confers no special

benefit on the press, the radio industry or télevision. To satisfy the
constitutional requirements of a public trial, it is not necessary to
provide facilities large enough for all who might like to attend. To do
so would interfere with the integrity of the trial process and make the
pﬁblicity of trial proceedings an end in itself. The function of a trial
is not to provide an education experience. Rather the guarantee of a
public trial is a safequard against any aﬁtempt~to use our courts as.
instruments of persecution, and the Sixth Amendment does not require that
the trial be broadcast live or on tape to the public. The press may; of
course, attend the trial and report on what they have observed. See

Estes v. Texas, 381 U.S. 532, 575, 583-584 (1965); Nixon v. Warner

Communications, 435 U.S. 589, 610 (1977).

The trial of a lawsuit is a deliberative process, and the entertain-
ment of the public and spedific rights of a defendant have never mixed well.
Televised trials would be a dangerous experiment in Minnesota and the

possible impact on defendants, witnesses and jurors is simply incalcuable.

-10-




The quality and integrity of all future trials is at stake. Petitioners
concede that they want no rule limiting coverage to civil proceedings, nor
do they want any consent provision, since experience in other states tells
us that the bench, the bar and the public have consistently refused to

give consent to be televised, thereby proving of course the lack of support

for petitioners' proposal.

We agree with petitioners’' (Brief, p. 15) that anything which can
increase our knowledge and improve our understanding of how courts work
benefits a democratic government. To that end the bench and bar have long
had an excellent educational program of speakers, pamphlets and slides
available to schools, churches and civic organizations with precious little
support, I might add, from any of the media. The State Bar Association

has resorted to paid ads in newspapers, radio and television in order to

tell its story.

If one of the goals of the media is really to educate the public
about the mysteries of the courtroom, we would call their attention to

existing Canon 3A(7):

"A judge should prohibit broadcasting, televising,
recording, or taking photographs in the courtroom
and areas immediately adjacent thereto during ses-
sions of court or recesses between sessions, except
that a judge may authorize:

(a) the use of electronic or photographic
means for the presentation of evidence, for the
perpetuation of a record, or for other purposes
of judicial administration;

(b) the broadcasting, telev151ng, recording, or
photographing of investitive, ceremonial, or
naturalization proceedings;

(c) the photographic or electronic recording
and reproduction of appropriate court proceed-
ings under the following conditions:

(1) the means of recordlng will not distract
participants or impair the dignity of the pro-
ceedings;

-11-
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(22 the pgrties have consented, and the consent
to being depicted or recorded has been obtained

from each witness appearing in the recording
and reproduction;

(3) the reproduction will not be exhibited until
after the proceeding has been concluded and all
direct appeals have been exhausted; and

' (4) tbe reproduction will be exhibited only for
instructional purposes in educational institutions."

We know of no request by Channel 2, the public television station,
or any commercial enterprise for permission under this present rule
to televise a trial. Perhaps we could all agree that the average litigation,
civil or criminal, would probably not appeal to a large number of citizens
and accordingly would not sell advertising or build ratings. As Mr. Hannah
candidly stated in his closing remarks, his clients want to be in on criminal
trials, without adding the unneeded explanation - the Caldwells, Piper,
Howard, Thompson, Trimble, Ming Shiue type trials are their abiding interest.

In the opinion of the bench, the bar and the public, the tyranny of
television is threatening the basic structure of our courts. Trials should
reflect the integrity and moderation of the judicial process, although
we concede that even under present conditions this is sometimes strained to
the breaking point. Considerate men ought nevertheless to prize whatever will
fortify that temper in the courts, and to reject whatever would threaten
this unique and yet vulnerable institution. No man can be sure that he may
not be tomorrow the victim of a spirit of injustice, by which he may be a
gainer today.' And every man must now feel that the inevitable tendency
of such a spirit is to sap the foundation of public and private confidence
in the courts, and to introduce in its stead universal distrust and distress.

Such would be the result of piecemealvtélevising of only the more

sensational trials. In the world today the television camera is a powerful

-12-




weapon. Intentionally or inadvertently it can destroy an accused and his
case in the eyes of the public. It has helped to bring down a president;
it has destroyed political careers, it has jeopardized businesses to the
point of bankruptcy. We do not contend that all such actions have been
with evil intent or without some public purpose, but such an instrument has
no place in the courtroom, where we attempt to insulate the juries and
participants from the waves of public sentiment.

The inflexible and uniform adherence to the rights of the Constitu-
tion, and of individuals is indispensable in the courts of justice. All
citizens subport the principles of freedom of the press, reasonable access
of the public to open trials, and the right of every defendant‘to due process
of law in every courtroom in this state.

We submit that cameras in the courtroom will not enhance these rights.
We respectfully urge this Commission to recommend to the Supreme Court

that there be no modification of Canon 3A(7) of the Code of Judicial Conduct.

Respectfully submitted,

1539 Court House
St. Paul, Minnesota 55102

-13-
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EDWARD R. CLARK #100675

Box 55
Stillwater, Mn. 55082

surncme COUKI
October 11, 1981 FM‘MEQ
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Committee On Cameras In The Courtroom é AR E R
c/o Minnesota Supreme Court

230 State Capitol Building e
St. Paul, Minnesota 55155 JOHN McCARTHY]

CLERK

Dear Committee Members:

I am incarcerated at the Minnesota Correctional Facility -
Stillwater. I have been following the hearings over the
past two years regarding the news media wanting to use
cameras in the courtrooms, and would like to offer my per-
sonal opinion,

One of the repeated arguements against it has been "it will
infringe upon the rights of the defendant”. To the contrary,

I, and many other men here who I have discussed this matter
with, agree that if the testimony of witnesses and the decisions
of the Jjudges while the trial is in progress were to come under
the scrutiny of TV viewers, mainly law professors and experts in
the field of forensic science, a defendant would stand a better
chance of receiving a fair trial.

Although its not openly admitted in the judicial system, the
more serious the charge, the more burden upon the defendant

to prove his innocence. And there have been many instances
where the conviction has been based upon the "expert” witheses!
testimony. I believe the experts would be more inclined to
testify to the facts rather than what the prosecution wants the
Jury to hear if there was a possibility of such testimony being
aired.

Also, there have been numerous cases where the prosecution
withholds evidence favorable to the defense. There again,
if the trial was aired to the general public, persons with
such information may be inclined to contact the court or the
defense counsel when 1.1 they discover the information is
withheld.

In closing, I believe that every defendant would not object to
cameras in the courtroom if their was the slightest inclina-
tion that by their presence it would contribute to a fair
trial. The reputation of the accused has already been damaged
by the mere fact of the accusation, irregardless of the out-
come of the trial.

Respectfully yours,

~ SSUANL NS

Edward R. Clark
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INTRODUCTION

WCCO and its co-petitioners have requested that Minnesota
consider whether its courtroom doors should be opened to
advanced broadcasting technology. This is a question which
the Supreme Court of the United States says each state should
decide for itself. Many states have already considered the
issue. Most have decided to open their courtroom doors to

advanced technology, at least on an experimental basis.

The Minnesota Supreme Court has entrusted the duty of
considering the evidence on the issue and making
recommendations for the state to follow to a three member
Commission. You, as Commissioners, are representatives of

the bench, the bar and the citizens of this state.

In this representative capacity you have heard five days of
testimony from proponents and opponents of expanded
courtroom coverage and you have received voluminous
exhibits. You must now sift through all that information as
you ask yourselves several questions. Are there any benefits
to be gained from allowing advanced broadcast technology
into Minnesota courtrooms? If so, do these benefits outweigh
any potential risks? Are the circumstances which spawned the
Estes and Sheppard cases inherent in media coverage of our
courts or are they problems which have been solved as the

media has grown and matured? Do you trust Chuck Biechlin,
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Reid Johnsoﬁ, Bob Jordan, John Finnegan and the others to
deliver what they promised in the way of increased coverage
of our judicial process? Do you trust your fellow lawyers
and judges to continue to act in a competent and professional
manner? Do you trust your fellow citizens to continue to
perform the duties of witnesses and jurors to the best of
their abilities? Do you trust your sister states, who have
already allowed an enhanced media presence into their

courtrooms?
This brief by WCCO and its co-petitioners attempts to focus
your attention on these questions and to highlight some

factors to be considered in deciding them.

I. TESTIMONY OF PETITIONERS

Testimony was taken on five separate days over three weeks.
Obviously, we cannot recount that testimony in detail, nor do
we need to summarize it. The issues have been well
presented. However, since the Petitioners have the burden of
convincing you to support an experiment with cameras and
microphones, we felt it would be appropriate to capsulize

their own thoughts and plans.

A. Technical Presentation

While much of the testimony presented by all interested

parties was well-considered opinion or thoughtful
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. speculation, Petitioners discussed and demonstrated the type
2 of equipment that would be used in and around courtrooms if
3 the media were allowed to electronically cover trials.
4 |
5 Kent Kobersteen, a staff photographer with the Minneapolis
6 Tribune for sixteen years, demonstrated the types of still
7 photography cameras that can be used in a courtroom. Cameras
8 suitable for courtroom use are either instrinsically quiet,
9 such as the Leica or Nikon Rangefinder, or "silenced" by
10 being put in a blimping mechanism.
11
12 Kobersteen stressed that photographers can work within
13 guidelines which require them to remain in a designated area.
14 The price a photographer pays for being a professional is
15 being unobtrusive, stated Kobersteen. E
16
17 Stan Turner, a reporter/anchor at KSTP-TV, demonstrated the
18 type of camera which would be used by television stations to 5
10 cover court proceedings. (The same type of camera was used 3
20 during the Commission hearings). This camera, using
21 videotape rather than film, is completely silent and does not
22 require extra lighting. The only part of the videotape
23 equipment which has to be in the courtroom is the camera,
24 which is stationary. The camera electronically feeds the
25 picture to a videotape distribution unit which can be located
2 outside the courtroom. Television stations can then obtain
27 |
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tapes of the proceedings simply by plugging videotape

recorders into the distribution unit.

Turner stated that the cameras presently in use by Minnesota
television stations could get marginal, but usable, pictures
from courtrooms even as dark as Judge Segell's. Both Turner
and the camera operator felt that upgrading the existing
light bulbs in dark courtrooms would probably be all that
would be necessary to get usable pictures from even the

darkest Minnesota courtrooms.

Mark Durenberger, an audio consultant with 25 years
experience in the sound industry, described different ways
to expand audio coverage of court proceedings. Durenberger
admitted that microphones can be obtrusive but stated that
there are two ways to solve this problem. In courtrooms
which already have audio systems (and most newer courtrooms
do) the media need only tap into the existing system. No
additional microphones would be needed. In courtrooms that
have no audio systems, small, unobtrusive microphones can be
used. Durenberger demonstrated the pressure zone mike which
is very small, flat and picks up sounds over guite a long
distance. Durenberger thought that one pressure zone mike
might be sufficient to pick up all voices in aismall

courtroom that did not have much background noise.
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As with the television camera, each radio and television
station would not need its own microphone in the courtroom.
The sound from one audio system could be fed to a multiple
feed box outside the courtroom into which any station could

plug its own recording machine.

Modern broadcasting technology has advanced far beyond the
bulky, noisy cameras, intensely bright lights, and banks of
microphones that characterized the media's early attempts at
broadcasting trials. Even the witnesses opposed to expanded
broadcast coverage of court proceedings, such as Judge

Thomas Sholts, admitted that their opposition was not based

on the obtrusiveness of the equipment that would be used.

B. Editorial Presentation

The Petitioners also presented testimony from the people who
will decide which trials to cover and what portions of those
trials to show to the public. The news directors from the
three largest television stations in the Twin Cities, the
news director of the Rochester, Minnesota television station
and the news director of a radio station in Willmar all
discussed why expanded broadcast coverage of Minnesota's
courtrooms was important and what their stations would do

with such coverage.
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Wayne Ludkey, the news director at KTTC-TV in Rochester,
worked at a Wisconsin television station before coming to
Minnesota. In Wisconsin he actively participated in
clarifying the broadcast guidelines Wisconsin uses in its
courts. His station held clinics for its personnel to
explain the Wisconsin guidelines and the reporters and
technicians were committed to operating within thosé

guidelines.

Ludkey also stated that TV news is to a large extent the eye
of the public; the public expects TV to be on hand to report
on important events. Just as his Rochester station now
covers city council and school board meetings in an effort to
inform the Rochester citizens of the workings of their
government, Ludkey would like to cover trials in the same

fashion.

Bob Jordan, the news director at KSTP-TV, worked in Florida
when the Florida broadcast experiment began. Jordan
testified that in his opinion the Florida experiment worked
beautifully; the novelty of a camera in the courtroom quickly
wore off and the media and judges cooperated to make the

procedure run smoothly.

Jordan stressed that cameras and sound equipment in a

courtroom allow reporters to be more accurate in reporting on
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trials. Thé reporter does not have to rely on memory,

hastily scribbled notes or his own interpretation of court-
room events; the actual words and pictures of the trial can
be shown to the public and sensational testimony can be put
in perspective. Jordan's Florida station covered civil as
well as criminal matters, including labor disputes and bond

validations.

Chuck Biechlin, news director at WICN=-TV, commented that
television news teams can either reconstruct events for the
public or show the public the actual event. Biechlin

believes the latter is preferable because it is fairer and

‘more accurate. Biechlin is excited about the possibility of

being able to cover civil cases more thoroughly because he
believes many of society's changes start with civil court

decisions.

Joyce Holm Strootman, the news director at KWLM-AM in
Willmar, stated that people in her community were very
interested in community news and followed local news stories
very closely. Complicated civil matters would be much easier
to report, she felt, if it could be done with the actual words
of the trial participants. Strootman cited a recent credit
union bankruptcy hearing and a school board controversy as
matters which could be better presented to the public if

actual audio tapes were used.
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Reid Johnson, the news director at WCCO~TV, pointed out that
the media was continually involved in the process of
distilling information and events for presentation to the
public in two to three minute reports or two to three
paragraph stories. The issue facing the media is not whether
it should distill events, stated Johnson, but what tools it
should use. Cameras and microphones in the courtroom would
enable the media to do a better, more accurate job of
distilling information. Thus, allowing cameras and
microphones into the courtroom will actually encourage

additional coverage of the courts.

Ron Handberg, the former news director and now general
manager of WCCO-TV, agreed that allowing cameras and
microphones into the courtroom would open up many
opportunities for in-depth coverage of court proceedings.
He envisions documentaries and special programs on specific
trials and the justice system in general as well as more

accurate news casts.

Handberg also spoke about the fairness to the criminal
defendant of expanded coverage. He stated that the media can
actually be fairer to such a defendant by being in the
courtroom. The defendant can present his case in his own
words and not in the words of a reporter. The public can see
the defendant testifying, and not trying to avoid being

followed down the hall and out of the courthouse.
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Nancy Reid, a legal reporter for KDLH-TV in Duluth, testified
that she had the opportunity to cover trials in Superior,
Wisconsin where expanded broadcast coverage of trials is
allowed. Reid echoed the sentiments of Jordan and Ludkey who
also had experience with televised trials. She stated that
she had never seen the media violate Wisconsin's guidelines
and that the judges and media people cooperated to ensure

that trials ran smoothly.

Both John Finnegan, executive editor of the St. Paul
Dispatch/ Pioneer Press and Charles Bailey, editor of the
Minneapolis Tribune, testified in support of the
Petitioners' request for expanded courtroom coverage.
Although coverage by microphones and cameras will not be as
direct a benefit to newspapers as to radio and television,
both Finnegan and Bailey felt that such coverage was
important if the news media was to continue to do its job

effectively.

Both the St. Paul and Minneapolis newspapers have reporters
regularly assigned to cover court proceedings. These
reporters will be able to write better and more accurate
stories if they can use audio tapes of court proceedings
rather than relying entirely on their notes. People will
receive an added dimension from the newspaper stories if they

are accompanied by pictures which highlight and illustrate

10
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particular points. Both editors stressed that the reporters
they assigned to cover the courts were experienced
individuals who took their jobs seriously and who would use
expanded coverage rules to do their jobs even more

professionally.

C. Public Broadcasting Presentation

Rick Lewis, the general manager of News and Information for
KSJN, one of the seven Minnesota Public Radio stations and
William Kobin, President of Twin Cities Public Television,
Channel 2, both feel that expanded courtroom coverage would

improve public broadcasting's ability to inform the public.

Kobin commented that public television had more of an ability
than commercial television to do live coverage of trials and
lengthy reports. A newly formed community affairs unit at
KTCA/KTCI-TV will do ten specials this year on various

community issues. Important court proceedings might be a

part of these issues.

Lewis explained that Minnesota Public Radio stations, which
reach 95% of Minnesota, spend a longer time reporting news
events than do commercial radio or television stations. The
stations do not take editorial positions but try to fairly
explore both sides of important issues. Minnesota Public

Radio stations have broadcast live the Panama Canal

11
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hearings, the hearings on the sale of AWACS jets to Saudi
Arabia and the Sandra Day O'Connor confirmation hearings.
Minnesota Public Radio could do the same with important
trials. Lewis would like to use this same kind of coverage

for our courts.

II. MINNESOTA'S CITIZENS WILL BENEFIT FROM THE PRESENCE
OF CAMERAS AND MICROPHONES IN THE COURTROOM

One of the central issues the Commission must consider in
deciding whether to permit expanded broadcast coverage of
Minnesota's courts is whether there is any benefit to be
gained from opening the courtroom doors to advanced
broadcast technology. The media representatives told you
what they will do with camera and microphones. Others

describe the benefits.

Most of the studies of the effect of cameras and microphones
on the trial process contain "next-best" data. That is, the
studies ask the trial participants to describe their
experiences with camera/microphone coverage and do not
independently measure the effect of the coverage on the
participants. Most studies reveal that trial participants
are not unduly affected either positively or negatively by
the presence of broadcast equipment. (See, The Wisconsin
study, Commission Exhibit 18, and the Florida study, Exhibit

D to the brief Petitioners filed with their Petition).

12
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There is oniy one published study which has attempted to
directly measure the effect of cameras on witnesses. The
study, done by Dr. James Hoyt, a professor of journalism at
the University of Wisconsin, measured subjects’ responses to
questions under three conditions: questioning in the
presence of an observable camera, questioning in the

presence of a hidden camera and questioning with no camera.

The only variable in the experiment was the presence of the
camera. The results were surprising. There was no measurable
difference between responses given in front of the hidden
camera and responses given with no camera present. However,
subjects who answered the questions in front of the

observable camera gave longer, more thorough answers which

were more complete and contained more correct information.

Thus; the only study which attempts to directly measure the
effects of a camera on a witness (rather than collecting the
perceptions of the witness regarding the effect) indicates
that cameras may actually improve witnesses' testimony by
encouraging witnesses to give longer, more correct answers.
Such a result is surely a benefit to a judicial system whose
prime goal is to ascertain the truth and whose main

assumption is that witnesses will tell the truth.

13
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Petitionersxexpect Dr. Hoyt's findings to be strengthened
and confirmed by new research he is undertaking at the

request of the American Bar Association Foundation.

The other benefits to be derived from allowing advanced

broadcast technology into Minnesota's courtrooms flow from
the media's function in informing people about the world

around them. People get their news from television, radio or
the newspapers. They know about and understand events only to
the extent the media report and explain such events to them.
Who could explain the President's economic plan or the pros
and cons of the AWACS sale if they did not read the newspaper
and magazines or listen to television and radio? What the
media don't tell us about current events, most of us don't
know, and what the media can't tell us about current events,

most of us will never know.

Whether the media will use expanded coverage rules to
broadcast trials gavel to gavel, to present hour long
documentaries and commentaries or to improve courtroom
coverage on the nightly newscasts is not important. What is
important is that when the media do any one of things (and we
expect them to do all this and more) people will know

something they didn't and couldn't know before.

14
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Knowledge about the judicial process -- what a courtroom

looks like, who participates in a trial, what happens during
a trial and how the outcome is determined -- can increase the
public's respect and trust for our judicial system. If

regular exposure to the process can make the judicial system
seem less frightening, less intimidating and less mysterious
then perhaps people will trust that system more. If regular
exposure to the process can show the judicial system being
fair and just to all classes of citizens under all kinds of

circumstances then perhaps people will respect that system

more.

Increased exposure to the judicial system will, at the very
least, result in increased knowledge and understanding of
the process. Anything which can increase our knowledge and
improve our understanding of how courts work benefits the

premise of a democratic government: an informed citizenry.

Most benefits to be derived from expanded coverage of our
judicial system cannot be measured. They are intangibles
which come from an increased awareness and deeper
understanding of the public environment. Although these
intangibles tend to sound like a civics lecture when
articulated, they are important factors in making our system
of laws work. If expanded courtroom coverage enhances these

intangibles, an experiment is in order.

15
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III. OBJECTIONS TO AN ENHANCED MEDIA PRESENCE IN THE
COURTROOM ‘

Some initial caveats are appropriate. Over two dozen states,
presumably populated by responsible and intelligent men and
women, have determined that the objections to media in the
courtroom have not been prern to exist, and that insidious
influences upon courtroom participants have not occurred.

This Commission has the results of exhaustive studies of

participants in televised hearings and of their perceptions

of the effect of the presence of the media on them.

The opponents to the Petition argue that these studies are
useless, because people will not admit that the presence of
cameras causes them to perform their duty in a shoddy
fashion. This is ridiculous. While the surveys prepared in
Florida and Wisconsin were not performed as part of a social
science experiment, +the wvalidity of the data is
unquestionable. Participants in televised proceedings could
easily have described the tensions caused by the presence of
cameras and microphones without challenging the job they
performed. If those surveys demonstrated that participants
were made nervous by the presence of cameras, and if that
nervousness was commonly experienced, concern would surface.

That was not the result of those surveys.

16
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The surveys tell us more.’ The Supreme Courts of Florida and
Wisconsin were certainly aware of the scientific limitations
of their studies. Their concern for the fair and efficient
administration of justice cannot conceivably be less than
here in Minnesota. Those Supreme Courts recognized the

strengths and weaknesses of the surveys they commissioned,
but they saw no serious risks in extending their experiments

into the future.

Finally, the experience of all testifying trial judges who
took part in televised cases was positive. Even Judge
Sholts, who testified that he disliked the concept of cameras
in his courtroom, could find no adverse effect from the

presence of broadcast media in his court. While an issue was

raised regarding the Palm Beach Newspaper case, Judge Sholts
acknowledged that at least one cause of that dispute was his
own reluctance to hold a hearing and to prepare findings for
the decision he felt was proper. Under the proposed

guidelines now before this Commission, this problem would

not occur.

Although it seems almost impossible to discuss these
arguments with any enthusiasm after the hearings,
Petitioners will quickly catalogue certain objections and

their responses to those objections.

17
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A. Fairness to the Parties.
This is a serious but unproven objection to the presence of
cameras and microphones in our courts. Conceptually, the
issue is important. But, in fact, the element of fairness
must be measured by the conduct of each day of each trial of
each defendant. Obviously, Petitioners would not wish to
participate in any event in which their mere presence

adversely affected the outcome.

And what is most persuasive is that when we move from the
philosophical objection to the practical effect of cameras
in the courtroom, as have Judges Cowart, Sholts and Barland,

we find no unfairness because of that electronic presence.

B. Witnesses Will Refuse to Testify.

There will always be people who will seize upon any means of
avoiding a necessary but unpleasant task. There are also
people whose 1lives or emotional well-being will be
threatened by the presence of cameras in a courtroom. Under
the proposed guidelines, no witness whose physical or mental
well-being is threatened will be required to testify before a
camera. All Petitioners ask is that trial judges make a
specific finding of such a threat, and that the finding be

appealable.

18
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In fact, as lJudges Cowart and Barland testified, and as the
experience in other states has shown, this risk evaporates

with time, as the public becomes familiar with and accepts

the electronic presence in a courtroom.

C. Witnesses and Jurors Will be Adversely Affected.

Again, the philosophical objection is strong, but practical

experience demonstrates that this risk simply fails to

materialize once broadcast technology moves into the courts.
People are concerned about their roles and the rules under
which trials are conducted. If judges and lawyers appear
unaffected by the presence of cameras and microphones,
witnesses and jurors will accept the results of the

experience of those participants.

In fact, the formality of a courtroom has an affect upon

witnesses and jurors, as do the actions of the lawyers and
judges. That is how the process is supposed to work. History
simply does not support the argument that citizens will fail
to perform their duties because of the presence of the media.

They have not shirked their responsibility in the past and

will not do so in the future. |

D. Other Objections.

Several other objections were raised during the course of the

hearings. We were told that judges would become more

19
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pelitical, thle at the same time being more harassed by the
administrative burden placed on them by the presence of
cameras and microphones. We were told that judges would lose
control of their courtrooms and be unable to administer the
law in an effective way. We were told that lawyers would
"grandstand" before the cameras, turning a formal trial into

a soapbox for their personal ambitions.
Judges and lawyers in Minnesota are responsible to
themselves, their clients, the law and the people of this

state. They will act accordingly.

IV. THE SHEPPARD CASE: REASON TO DENY THE PETITION?

Opponents of the Petition happily regaled this Commission
with the facts of the now infamous Sheppard case.

Sheppard v. Maxwell, 384 U.S. 333, 86 S.Ct. 1507, 16 L.Ed.2d

600 (1966).

Marilyn Sheppard, wife of a prominent Cleveland physician,
was brutually murdered at her suburban home in July of 1954.
The murder investigation and trial of Dr. Sheppard received
incredible amounts of publicity. The county coroner carried
out his inquest in a school gymnasium. Dr. Sheppard was

forced to testify for over five hours. The proceedings were

broadcast live.

20




During the investigation, numerous police officials, the

1
2 coroner and prosecutor continually leaked damaging leads to
3 the press which consisted of "evidence" which was never
4 produced at trial. As a result, pretrial publicity was
5 extensive, and consistently painted Dr. Sheppard in an
6 unfavorable light.
7
8 The trial was not much better. The trial judge, two weeks
9 before an election in which he and the prosecutor were
10 candidates for judgeships, refused to interrogate jurors
n about their exposure to the pretrial publicity. Reporters
12 were seated at a long press table a few feet from the jury
13 box. The courthouse was filled with reporters and broadcast
14 equipment; one radio station was allowed to broadcast live
15 from a room adjoining the jury room.
16
17 Witnesses and investigators were interviewed by the media,
I8 sometimes before giving their testimony. Jurors were
19 identified by the press by name and address, and even posed
20 in formal picture taking sessions. Although sequestered
o1 during their deliberations, they were allowed to make phone
calls.
22
23
There is no doubt but that bedlam reigned during Dr.
24
Sheppard's trial; there can be little doubt but that Dr.
25
Sheppard's right to due process was violated and that the
26
reversal of his conviction by the Supreme Court was correct.
27
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Who is to blame? The Supreme Court correctly laid the blame
upon the person charged with the protection of a defendant's
rights.

"...the state trial judge did not

fulfill his duty to protect Sheppard

from the inherently prejudicial

publicity which saturated the community

and to control disruptive influences in

the courtroom..."

Id., 384 U.S. at 363, 16 L.Ed.2d at 621.

In an unusual move, the Supreme Court noted several actions
which could have been taken by the trial court which "would
have been sufficient to guarantee Sheppard a fair trial."
The court could have adopted stricter rules governing the
courtroom activities of the media. The jury could have been
insulated from the public. Lawyers, witnesses and public
officials could have been ordered to refrain from making

extra-judicial statements.

"Had the judge, the other officers of
the court, and the police placed the

interest of justice first, the news

media would have soon learned to be

content with the task of reporting the
case as it unfolded in the courtroom =--
not pieced together from extra-judicial
statements."

I1d., 384 U.s. at 362, 16 L.Ed.2d at 620.

Frankly, reliance upon the Sheppard decision by opponents of

an enhanced media presence in the courtroom is completely

22
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misplaced. ﬁad public officials acted properly, no damage
would have been done to Dr. Sheppard's constitutional

rights.

Petitioners do not ask for the right to turn Minnesota
courtrooms into carnivals or circuses. They want to enhance
their reports from those courtrooms. They expect, and, as
citizens, hope that trial judges maintain control over their
courtrooms. To tar the media with the failure of public
officials to do their duty is unfair, and reliance on
Sheppard to keep Petitioners from the courtroom is absurd.
In fact, Sheppard suggests that use of a few protective
measures, routinely utilized even now in Minnesota courts,
provides more than adequate protection for a criminal

defendant's constitutional rights.

V. THE ESTES CASE: IS IT GOOD LAW?

The opponents to the Petition rely on the arguments presented
by the Supreme Court against a broadcast and photographic

Presence in the trial courts in Estes v. Texas, 381 U.S. 532,

85 S.Ct. 1628, 14 L.Ed.2d 543 (1965). For a number of

reasons, the opponents to the Petition again miss the point.

Billie Sol Estes, a well-known financier with political

connections, was convicted for swindling in a Texas state

court in 1962. A two day pretrial hearing was carried live on

23




© WV o N O O A~ W N =

NN N N N = e — i e e ca ea o e
ga’#ww—-oom\lom#ww—

27

PPENHEIMER WOLFF
DSTER SHEPARD
ND 28

ONNELLY

00 FIRST BANK BLDG.
AINT PAUL, MN 55101
zL.: (812) 227-7271°
ELEX: 29-7015

radio and télevision. Twelve cameras and .their technicians,
still photographers and assorted broadcast paraphenalia were
jammed into the courtroom. Live broadcasting was prohibited
during the trial, although four cameras were placed in a

booth at the back of the courtroom to record portions of the

proceedings for use on evening newscasts.

The United States Supreme Court reversed Estes' conviction
on the ground that Estes was deprived of due process of law by
the televising and broadcasting of some of the proceedings.
Chief Justice Warren and Justice Clark wrote harsh
indictments of the broadcast coverage of these trial
proceedings. In fact, most of the arguments made by the

opponents to the Petition before this Commission were used by

these Justices.

Four Justices believed that televising trial proceedings was
inherently a denial of due process. However, because Justice
Harlan's vote for reversal was necessary for a majority, his
separate opinion received much attention. To many

commentators, Justice Harlan's opinion seemed limited to the

circumstances of the Estes proceedings.
Thus, the question of the constitutionality of a broadcast

presence in the courtroom was open, at least until January of

1981. At that time the Supreme Court, through Chief Justice

24
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Burger, closely analyzed Justice Harlan's opinion, and in so
doing expressly limited the holding in Estes to the peculiar

circumstances of that case. As Chief Justice Burger pointed

out:

" ..we conclude that Estes is not to be

read as announcing a constitutional
rule barring still photographic, radio
and television coverage in all cases and
under all circumstances. It does not
stand as an absolute ban on state
experimentation with an evolving
technology, which, in terms of modes of
mass communication, was in its relative
infancy in 1964, and is, even now, in a
state of continuing change. (Footnote
omitted.)

Chandler v. Florida, . U.s. , 66
L.Ed.2d 740, 751 (1981).

Chandler's limitation of Estes to its own facts is important

because it allows state experimentation with broadcast and
photographic technology in courtrooms. It is more important
because it rejects the arguments found to be persuasive in
Estes, which have been asserted almost verbatim in this case

by the opponents to the Petition.

Why did such a fundamental change of philosophy occur in the
span of sixteen years? Why is the present Supreme Court

willing to allow experimentation with broadcast technology
in courtrooms? One reason for the change, of course, is that

the Court has changed. Younger members have been appointed,

25
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who have beéome familiar with television and radio news

coverage. Familiarity reduces the fear of unknown danger, as
it reduces the psychological impact of the media's presence.
Because of technological advances, the presence of news

media has become a common occurrence. We are used to small
handheld cameras being used everywhere in the community, and
have come to expect the personal and first hand news coverage

which results from the use of this technology.

The Estes decision may have been necessary to curb the
excesses of an infant television industry in 1962, and to
protect people then unaccustomed to its presence. However,
the industry has grown and matured. Its audiences are more
sophisticated and demanding, and its presence more

acceptable.

Those who continue to mouth the objections raised in Estes
simply ignore the effects of the passage of time. It is no
wonder that Mr. Hirschhorn, using 1962 arguments, completely
failed to convince a 1981 court of their validity. As we

pointed out to this Commission, Mr. Hirschhorn lost his case,
because he refused to acknowledge that the news media occupy
a position of importance in our society and perform a

necessary informational function. Estes is no longer good
law, because the circumstances which caused it are not and

will never be with us again.

26
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VI. EXPERIENCE IN OTHER STATES

As of August 6, 1981, twenty-six states permit some type of
electronic or photographic coverage of both their trial and
appellate courts. Another six states (including Minnesota)
permit such coverage at only the appellate level and one
other state (Pennsylvania) permits such coverage only at the
trial level. Of these states, fifteen have rules permitting
permanent coverage at both the trial and appellate level, and
five have rules permitting permanent coverage on the

appellate level.

In all 33 states which permit some type of expanded coverage
the court retains the absolute right to prohibit or limit the
coverage. The authority of a judge to control the courtroom

is not hampered by expanded coverage rules.

Six stafes require the consent of the parties in civil cases
and criminal appeals before coverage is permitted and five
states allow each party to choose whether or not to be

covered (if one party chooses not to be covered, the rest of
the trial can still be broadcast). Twenty~-two states do not
require the consent of the parties before a civil trial or

criminal appeal can be covered.

Six states require the consent of the attorneys before a
civil case or a criminal appeal can be covered. The

remaining 27 states do not require such consent.

27
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Of the 27 states which permit electronic coverage at a trial
court level, ten permit individual witnesses to object to
coverage of their own testimony and fourteen states do not.
One state gives the right to object to coverage only to
victims of crimes and two states give such right only to

Witnesses appearing under court order or subpoena.

Surveying the 261 states which permit coverage of jury trials
(both civil and criminal), seven permit individual jurors to
object to coverage of themselves, two permit only jurors in
attendance by court order or subpoena to object and one does
not permit any coverage of the jury. Of the 16 states which
permit jury coverage but do not require the consent of the

jurors for such coverage, two states prohibit individual

coverage of jurors and one state requires the express prior

approval of the presiding judge of the state Superior Court.

Of the 242 states which permit coverage of criminal trials,
eight require the defendant's consent and four allow an

individual defendant to object to coverage of his own

Pennsylvania permits only non-jury cases to be
electronically covered.

2 Maryland, New York and Pennsylvania permit only civil
trials to be electronically covered.

28
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testimony. .The remaining twelve states do not require the

defendant's consent in any fashion.

In these same 24 states, six require the prosecutor's consent

before coverage is permitted and 18 do not.

Within this general consent/no consent framework several
states have carved out special rules governing coverage of
certain types of court proceedings. The types of proceedings
which are treated in this fashion include juvenile matters,
family court matters, sexual assault cases and cases

involving undercover agents or trade secrets.

VII. RELIEF SOUGHT BY THE PETITIONER

Initially, Petitioners wish to amend the proposed guidelines
attached to their Petition. The proposed guidelines, in
paragraph 1(b), would now allow only one still photographer
into the courtroom. The experiencey in the Minnesota Supreme
Court, and in these proceedings, leads to the conclusion that
two still photographers should be allowed into the
courtroom. Petititioners therefore amend paragraph 1(b) of
the proposed guidelines to read as follows:

Not more than two still photographers,

each utilizing not more than two still

cameras with not more than two lenses

for each camera, and related equipment

for print purposes, shall be permitted
in any proceeding in any trial court.

29
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. The proposeci guidelines provide the news media with a chance

1
2 to expand and enhance their coverage of courtroom
3 proceedings. The amended canon does not interfere with a
4 judge's ability to control her courtroom. More importantly,
5 the amended canon provides standards which allow the news
6 media to assess the validity of a trial judge's decisions,
v and the prompt appeals process set forth in the proposed
8 guidelines insures a quick resolution of any dispute. The
9 process will work to everyone's benefit.
10
. As Petitioners pointed out during these hearings, any
12 attempt to require the consent of trial participants will
13 simply negate the possibility of electronic coverage of
14 trial proceedings. Serious individual objections may be
15 dealt with on a case-by-case basis. If you believe that
16 electronic coverage will not adversely affect trial
17 proceedings, there is no need for a consent requirement.
18
19 This Commission may feel that certain classes of witnesses
20 require specific protection. Some examples are: victims of
21 sexual assault and undercover agents. Some proceedings may
99 be exempt from coverage, such as juvenile court proceedings.
23
Florida and Wisconsin have set forth formal, but limited,
24
exceptions to coverage, relying on the power of trial judges
25
to control activities in their courtrooms. Petitioners
26
27
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believe a similar system would work in Minnesota. There is
no need to overdefine protected groups prior to any.

experimental period. In Florida and Wisconsin, the coverage
experiment proved that few serious objections to coverage

arose in the practical world.

Finally, Petitioners categorically reject any argument that
coverage should be limited to civil matters. If you believe
there are serious risks caused by an enhanced media presence
in the criminal court, those risks, by their very nature,
will affect the civil litigation process as well. Excluding
cameras and microphones from criminal courts will reflect a
lack of confidence in the protections provided by the amended
canon and proposed guidelines. Respected sister states have
refused to be impressed by such a double standard.
Petitioners respectfully request that this Commission
recommend to the Minnesota Supreme Court that it adopt, on an
experimental basis, the amended canon and proposed

guidelines attached as exhibits to the Petition.

CONCLUSION

At the root of Petitioners' request is a wish, enunciated by
the many media representatives who testified, to improve
their coverage of courtroom events. It is typical of
professionals to want to improve the work they do;

Petitioners are such professionals. It is also typical that
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many people do not wish to change a process which has worked
for them in the past; the judicial system is one such

process.

This tension exists between Petitioners and those opposed to
any change in courtroom coverage. The only way this tension
will dissipate is to allow the news media and the legal
community to work on a common understanding during a period
of experimentation. Remember, those judges who testified on
behalf of an enhanced media presence felt strongly that
problems were resolved by close cooperation between the

third branch of government and the fourth estate.

The press will benefit from enhanced coverage. The judicial
system will benefit from more thorough coverage of its
proceedings. And, without a doubt, Minnesota citizens will
benefit from more direct coverage of their courts. The

effects will only be felt over time. But they will occur.

To refuse to accept this fact is to ignore the place that news
organizations occupy in our continuing effort to make sense
of the things that affect us. To refuse to allow an
experiment is to deny the obvious: that people rely now, and
will even more so in the future, on the news media for the
communication of facts and events. This may make you

uncomfortable, but it is the truth.
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To deny this group of professionals the chance to improve its
coverage of the courts denies to Minnesota citizens more
direct information about the operation of the judicial
system. People will benefit from more information. The job
of the courts may be easier because of this increased

knowledge.

Respectfully submitted,

Dated: November 2, 1981 OPPENHEIMER, WOLFF, FOSTER,
SHEPARD AND DONNELLY

By/;éc%z )”M/

Paul R. Hannah

Catherine A. Cella
1700 First Bank Building
Saint Paul, Minnesota 55101
(612) 227 - 7271

ATTORNEYS FOR PETITIONERS
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| - PROCEDURAL BACKGROUND ' |
(“J Pursuant to an Order of the Minnesota Supreme Court issued
August 10, 1981, "the Minnesota Advisory Commission on Cameras
in the Courtroom" was created. Following this, the Commission
met on August 21, 1981. After several other organizational
meetings, hearings were held on October 5, 6, 12, 13, and 20,
1981.
Following the close of testimony, the Commissioners made
findings of fact which were issued on January 11, 1982.

STATEMENT OF FACTS

The majority of the Commission found that still cameras
cannot be totally muted in the courtroom *(p.7); that there may
be a distraction of court proceedings by the presence of video

(_) and still cameras (p. 7); that there is no fail-safe way of
| prevenﬁing audio pickup of conversations at the bench (p. 8);
and ﬁhat experiments to date are inconclusive as to the impact

of cameras in the courtroom (p. 8).

The Commission further concluded that the rights of a
litigant must prevail over all other rights, as there is no
constitutional right by the press to video or audio coverage
of trial court proceedings (p. 9).

With fespect to claims by the petitioners that cameras

in the courtroom will permit more accurate coverage of court

* Page references are to the Report of the Commission dated

(J‘ January 11, 1982.
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proceedings and education éf the general public, the>Commission
found'that4video and audio coverage has generally been limited
to a few minutes or even seconds of a regularly scheduled news
program (p. 10). With respect to the conduct of the media in
coverage, the Commission had called to its attention strong
evidence (emphasis added) "of real absence in good taste and in
concern for sensibilities of individuals . . ., including
specifid evidence of rather poor taste directed against the
presiding judge when rulings adverse to the media were made by
him" (p. 11).

Finally, the Commission vnoted that the Minnesota
District Judges Associaﬁion, the Minnesota State Bar

Association, and the Minnesota Trial Lawyers Association were

all opposed to television or audio reporting of trial court

proceedings (p. 14).

Concluding, the Commission held that an affirmative
burden was placed on the petitioners to show that the change
was necessary or desirable, and that the burden had not been
met'(p.»lS, 18). There was no evidence of any advantages to
cameras in the courtroom, as well as no evidence of any public
demand for such coverage (p. 16). Further, there was no
evidence of any meaningful education or informational value to
the public from the "limited and unbalanced coverage that is
characteristic of presenting video and audio coverage under
current commercial television news formats for such coverage"

(page 17).

[
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' | ARGUMENTS

i. CANON 3A(7) SHOULD NOT BE MODIFIED ON A PERMANENT

BASIS.

The Commission's findings leave 1little doubt that nb
permanent change Should be made in Canon 3A(7) of the Canons of
Judicial Conduct. All three  Commissioners found that the
Petitioners had failed to produce evidence sufficient to justifyb
a change in the Canon. |

'Without long elaboration, we woﬁld point out that in each
area. of ciaimed "advantages" of cameras in the courtroom, the
Petitioners could not produce evidence to prove an "advantage".
Even the so-called "éducation of the public advantages" were.
found to not exist due to the types of coverage routinely

(uj provided by the collective "media".

The key to the findings must focus on the rights of thé
litigants to a fair trial, as opposed to any -so-called fights of
the media (p. 9). Courts were not established to help
television stations increase their ratings, or to let newspapers
sell more classified ads. Our court system has evolved over
many hundreds of years to obtain justice for individuals.

This is not'to say that technical proéress has not been
brought to the court by way of videotaped depositions and
demonstrations, use of psycholoéists in jury selection; use of
overhead projectors, and other advancements. However, a review

of the .introduction of each new step of technology, from




day—in—theflife—of movies to videotape to slides, has been
justified by the courts because of the need of an individual
litigant. No court decisions justify the introduction of a
change in the court system on the basis of a public need
exceeding the needs of an individual.

This focus on the individual must remain the focal point of
the courts. As long as there is a chance‘that the trial process
will be affected by cameras in the courtroom, then Canon 3A(7)

should be left as is.

A, The media of this State. have not demonstrated

their public responsibility.

The history of cameras in the courtroom revolves

.around the cases of Estes v. Texas, 381 U.S. 532, 85 S.Ct. 1628

(1965) and Sheppard v. Maxwell, 384 U.S. 333, 86 S.Ct. 1507

{1l966). Both of these cases deanstrated the total inability of
the press to restrain itself once access to the courtroom was
granted. The conduct of the media at the Sheppard trial was
described by the Supreme Court in the following sentence: "The
fact is that bedlam reigned at the courthouse during the trial
and newsmen took over practically the entire courtroom,
hounding most of the participants in the trial, especially
Sheppard". 384 U.S. at 355, 86 S.Ct. at 1518. The Ohio Supreme
Court described the case as:

Murder and mystery, society, sex

and suspense were combined in this

case 1in such a manner as to

intrigue and captivate the public

fancy to a degree perhaps unpara-

llelled in recent annals. Through-

out the preindictment investiga-
tion, the subsequent legal




~ scrimmages and the nine week trial,
circulation conscious editors
catered to the insatiable interest
of the American public in the
~bizarre . . . In this atmosphere of
a 'Roman holiday' for the news
media, Sam Sheppard stood trial for
his life. 165 Ohio St. at 294, 135
N.E.2d at 342.

Although the Commission found that local media
representatives "spoke very positively and with every appearance
of sincerity about their sense of public responsibility and the
~conduct that can be expected of them in connection with
courtroom proceedings", the Commission also found that there was
evidence of lapses in good taste and in concern for the
sensibilities of individuals.

These concerns should not go by without elaboration,

as two recent instances of media action demonstrate most clearly
that the local media is motivated by the same concerns as the
papers, television, and radio found in Sheppard. These recent
cases show that the media is not at a point in its "maturity"
that it should be trusted with video and audio equipment in the
courtroom.

The first instance occurred when representatives of KSTP
and WCCO sued for release of the Mingh Sen Shiue videotapes
which were made of Mr. Shiue raping Mary Stauffer following her
kidnap. Although the only purpose for release of those tapes
would be the titillation of the public, KSTP and WCCO maintained

. that the tapes would not be misused in any way. Judge Devitt

lost no time in ruling that such a request was not proper and




would not be honored by release of the tapes. In re Application

of KSTP Television, 504 F.Supp. 360 (D. Minn. 1980).

The more recent coverage of questionable merit was the
publicity surrounding Judge Crane Winton. The implications from
the coverage were such that the Minnesota State Bar Association
felt compelled to comment on the actions of WCCO. Such comment
was as unprecedented as the coverage provided by WCCO.

Although the local media would like to claim that they
have grown up since the days of Sheppard and Estes, such growth
is not demonstrated by the recent actions in court related
items. One can only imagine the lead-in advertisements for the
ten o'clock news should cameras be alloWed_in the courtroom.

The findings of .all three Commissioners concerning

permanent modification to Canon 3A(7) need no further discussion

from the Minnesota Trial Lawyers Association. All of the
findings indicate that there is ‘no reason  to risk harm to
individual litigants by allowing cameras into the courtroom.
For this reason, the Supreme Court should make no permanent

modification to Rule 3A(7).

ITI. NO EXPERIMENTAL PERIOD SHOULD BE PROVIDED FOR CAMERAS

IN THE COURTROOM.

All three Commission members found that petitiéners had
not sustéined their burden of proving that no harm woﬁld. be
caused by amending Canbn 3A(7) of the Code of Judicial
Conduct. The Commission members went on to fiﬁd that the

coverage did not have educational benefit and that costs of
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(~/ the courts‘would be increased because of the additional need
for sequestration of jurors during court proceedings. Despite
such findings, two members of the Commission went on to
recommend that the Supreme Court authorize an experimental
period fof cameras in the courtroom;

Why?

- The stated reason is that without an experiﬁent we will
not know fhe impact of cameras in the courtroom, or the costs
associated with audio and video broadcasts.

If this is the real reason that the Commission recommended
an expefimental period in Minnesota, there is an easier way to
obtain the data without amending Canon 3A(7). The method to
obtain the data would be to sit back and wait for the evidence

(_) to come in from states which have authorized such experiments or
are now allowing cameras in the courtroom as a matter of course.
Such a wait would avoid any conflict between individual rights
and "public" rights, and assure that no Minnesotan would be
adversely affected by the audio and visual presentation of trial
coverage. f‘

The real reason for allowing an experimental period would
be to guarantee that cameras bé forever ensconéed in Minnesota
courtrooms. As the two Commission members  who recommend the
experiment noted "no evidence was presented to the Commission
that any states which had adopted rules on an experimental basis : ;
have revoked such rules . . ." (p. 13). Given this quote, it is
doubtful that the real reason for an experiment was to obtain 4

C

data on cameras in the courtroom.
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What would happen if an experiment was started which would
allow cameras in the courtroom in Minhesota?

It is doubtful that any experimental research data would
be accumulated for wuse by the Supreme Court by such an
experiment. fhe State certainly does not have the money for
additional research to be conducted by sociologists,
psychologists, or others, should an experiment be qndertaken.
Thus, an experimental period would not provide data otherwise
available. Given the opposition of the MSBA and the MTLA, there
will not be funding for research from fhe private bar.

The media would certainly not fund a study which might have
adverse results. The likelihood of any data being accumulated
during an experimental period is minimal.

In addition, at the time Qf the current state financial
crisis, who is going to pay: (1) the additional cosfs of
sequestration of jurors; and (2) the cost of retrial for any
case found‘"tainted" by the presence of cameras in the court-~
room? The litigants won't. The media has not offered to.
Thé State can't afford it. The answer of course is that such
costs would ultimately be passed back to £he taxpayers.

| Further, under existing case law, it will be a virtual
impossibility for a litigant to overthrow a verdict by reason of
the influence of cameras on a Minnesota jury. Such an attempt

would run into Schwartz v. Minneapolis Suburban & Bus Company,

104 N.W.2d 301 (1960), which prevents a gatherihg of information

by a defeated litigant except in special circumstances.
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In Schwartz, this court held that a jury verdict could not

be challenged on the grounds of jury misconduct unless: (1)
the facts of misconduct come to . light after a trial; (2) the
matter is called to the attention of the trial court; (3) the
court determines that the facts warrant an investigation; (4)

following' a hearing the court determines that the defeated
litigant was prejudiced by jury misconduct or influence from
outside sources. This precedent stands as firmly today as it
did at‘the time it was decided, despite several challenges since
1960.

Under the Schwartz doctrine, it will not be possible for a
litigant to successfully challenge misconduct by the media

without going through all of the steps set forth above. Because

~ @ defeated litigant may not undertake a jury investigation under

the dictates of Schwartz, the _influences of cameras 1in the
courtroom will not come to light.

The media could suggest that to get around the Schwartz
doctrine, a modification be made in the ruling for purposes of
an experimental period. Where this court has determined the
proper way for a litigant to attack a jury verdict, such a
determination should noﬁ be upset merely for the purpose of
getting cameras in the courtroom. To do so would be to ignore .

the dictates of State ex. rel. Foster v. Naftalin, 74 N.W.2d

249 (1956), before a decision of the Supreme Court is overruled
or ignored in subsequent cases, there should be some good reason

for doing so. 74 N.w.2d at 267. Here, there is no good reason




to change our protection of jurors from harassment by allowing
post-trial interviews.

Schwartz was decided the way it was to preVent harassment
of jurors. Any change in that position should only come about
in the crucible of a live controversy rather than in the context
now raised before this court.

CONCLUSION

There is a constant demand from the media that cameras be
allowed in the courtroom. This issue has been before the
Minnesota State Bar Association Convention, before the
Convention of the Minnesota Trial Lawyers Association, and now,
by petition, before this court.

There is no need for cameras in the courtroom. Their

presence will not enhance the trial process; will not provide

better coverage of trials for the public; and will not enhance
the purpose for which courts exist.

On the other hand, thé Commission appointed by this court
has found that there cah be intrusions on- the trial process;
that costs will be increased (in an unknown amount); that lapses
in good taste and in - concern. for the sensibilities of
individuals have occurred; and that thebPetitioners have failed
to sustain their burden of pfoof. Given this, this court should

deny the Petition and leave Canon 3A(7) as is.

Respectfully submitted,

W LNTH ]
arleg T. Hvahks, Jr.
715 Cargill Buzzging
Minneapolis, M 55402
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